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Corporate Suretyship 


for Fiduciaries 


OUBTLESS your office is fre- 

quently retained as counsel in 
estate matters, It is necessary in prac- 
tically every instance that bonds be 
filed guaranteeing the faithful perform- 
ance of the fiduciary responsibilities,— 
whether the appointee be executor, ad- 
ministrator, trustee or guardian. 


OU realize the advantages of cor- 

porate suretyship, but possibly 
some of your clients may not know the 
dangers incident to asking or giving 
personal bonds. It is incumbent upon 
you, therefore, to explain these things 
to them so that they may avoid all such 
entangling obligations. 


S a special service to attorneys and fiduciaries the 
7Etna has prepared a practical, convenient record 
book designed to simplify and systematize estate and trust 
fund accounting. If you wish to receive a sample copy 


please use the coupon. 


The Etna Casualty & Surety Company 
affiliated with the 
ETNA LIFE INSURANCE COMPANY of Hartford, Connecticut 





y Company 


I would be glad to receive a samply copy of your 
“Fiduciary’s Record of Estate Transactions” (Form 


The AZtna Casualty & Suret 


Publicity Department 
151 Farmington Avenue 
Hartford, Connecticut 


Address .. 
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Recovered $1600.00 


Eastern state during 
weeks of the decision a bulletin 
attorneys of all those corpora- 


\ tax cas : decided in an 
1932 and within a few 
on it 
tions qualifi n that state and 
The Corp Trust Company 
writes those corporations, “filed claims for 
abatem« years 1930, 1931 and 1932. 
As a result those claims we obtained a refund of 
approximat $1,600.00 [he refund obtained is 
sufficient t 1 your service for quite a number 
of years.” 


was sent to the 
represented there by 
“We immediately,” 


nt taxes for the 


who are not in a 
position keep informed of all the various decisions, 
courts and officials 
taxes or status, 1s 


Corporate representation by those 


rulings 
whicl 
expe 


THE CORPORATION TRUST COMPANY, 
ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK. 
45 EXCHANGE PLACE. JERSEY CITY 
0 W TENTH ST. WILMINGTON DEL. 


Albany, 180 State St. Detroit, Dime Sav. Bank Bldg. 
Atlanta, Healey Bidg Dover, Del., 30 Dover Green 
Baltimore, 10 Light St. Kansas City, 926 Grand Ave. 
(The Corporatio mn oe _Incorporated) Los Angeles, Security Bidg. 
Boston, Atlantic t'| Bk. Bldg. Minneapolis, Security Bldg 
(The Corporation _ Incorporated) Philadelphia, Fid. ‘Phil. Tr. Side. 
Buffalo, Ellicott Sq. Bidg. Pittsburgh, Oliver Bidg. 
Camden, N. J., 328 Market St. Portland, Me., 281 St. John St. 
Chicago, 208 S. La Salle St. San Francisco, Mills Bidg. 
Cincinnati, Carew Tower Seattle, Exchange Bidg. 
Cleveland, Union Trust Bldg. St. Louis, 415 Pine St. 
Dallas, Republic Bank Bidg Washington, Munsey Bldg. 





When The Serving thousands of 
tion Trust Company acts corporations in this one 
as corporate representa- capacity makes the cost 
tive for a company quali- of this expert represen- 
fied in any state it works tation to each company 
only through the attor- only a few cents per day. 
ney, and in accord with When an attorney has 
attorneys’ methods. It the question to settle of 
not only informs of re- whether or not the na- 
ports to be filed and ture of a client's busi 
taxes or fees to be paid, ness is such as to re 
but cites (through the quire qualification The 
Corporation Tax Service, rporation Trust Com- 
State & Local, which it pany will furnish him, 
furnishes as part of its without charge, prece- 
foreign corporation serv- dents, digests of court 
ice) the law provisions and decisions and other in- 
official regulations for each. formation from which to 
It not only promptly make a sound decision. 
forwards all legal process When qualification is 
served upon the company to be effected The Cor- 
but closely observes any poration Trust Company 
special instructions, mo will furnish the «attorney 
matter how detailed or with the necessary forms, 
varied — sending, when f 
the attorney so instructs, statement of Coss, fe 
quirements, etc. and 


one type of process to 
one address, other types when the papers are 
ready will file and re- 


to other addresses, or 3 
cord for him and per- 


sending certain types to 
one address and a noti- form all the necessary 
fication of the same to operations. 
another, telegraphing or The Corporation Trust 
telephoning the notice of Company has offices and 
certain types while using vepresentatives im every 
mail for others—all as » / 
state and territory of the 
United States and every 


each company’s attorney 
may elect for the best ‘ 

province of Canada for 
the above services. 


Corpora- 


protection of his client's 
interests. 
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Section 


nference to 


ng with 


Organization and Reorganization 


nterested in the subjects of Inter- 


1 ¢ omparative Law should attend 


ting of the Comparative 
ich will meet 


clock A. M., in Committee Room B, 


on Tuesday, August 
at Grand Rapids. At that time 
ns will be offered amending the By- 
Section to conform to the proposed 
be offered the next day at the meet- 
the work of the Section and taking 
Those inter- 


f International Law. 


itional Law, as well as Comparative 
» become members of the new Sec- 
the organization 


uld not forget 


he new Section on Insurance Law. 


will occur on Monday, August 28th, 
ck A. M. and 2:00 P. M. in Room F, 


ium, Grand Rapids, Michigan. Every 


sted in any branch of insurance law 


this organization meeting. 
of certain mem- 


the request 


\ssociation interested in the subject of 


there will be held on Tuesday, Au- 
10 o’clock A. M. in Parlor B, Pantlind 


consider whether or not 


ficient interest in this branch of the law 


he organization of 


a Section of Land 


Those desiring further information or 


estions to make may communicate with 


of the Association, William P. Mac- 
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“Constructive Economy in Government'’ 
EDUCING the Cost of Justice,” 
of one of the programs in the summer “You 


6é is the title 


and Your Government” radio series. Professor 
Leon Carroll Marshall of the Institute of Law of 
Johns Hopkins University and Frank J. Loesch, 
former President of the Chicago Crime Commis- 
sion, will share the program. They are expected 
to tell how the taxpayer’s money can be saved di- 
rectly by a simpler and better organized judicial 
system, and how the elimination of delays and the 
improvement of the quality of justice will benefit 
the community economically as well as in other 
respects. 

The summer series, which is entitled “Con- 
structive Economy in Government,” will consist of 
fifteen weekly half-hour broadcasts, every Tuesday 
evening from June twentieth through September 
twenty-sixth, at 7:15 Eastern Daylight Saving 
Time. Glenn Frank, President of the University of 
Wisconsin, will be the key-note speaker on Tues- 
day evening, June twentieth. Professor Thomas 
H. Reed, Chairman of the Committee on Citizen’s 
Councils for Constructive Economy, will share the 
first program with Dr. Frank, and will explain the 
purpose of the Citizens’ Councils. These programs 
are closely related to the work of the Citizen’s 
Councils. 

Other speakers in this series include Governor 
Joseph B. Ely of Massachusetts; Governor Albert 
C. Ritchie of Maryland; Governor William A. 
Comstock of Michigan; Senator Harry F. Byrd of 
Virginia; Henry Morgenthau, Jr., Chairman of the 
Federal Farm Board; Harry B. Mitchell, Chairman 
of the United States Civil Service Commission ; 
Carl H. Milan, Secretary of the American Library 
Association ; Frank Bane, Director of the American 

























































Public Welfare Association; George 
Commissioner of Sanitation of New York City and 
President of the Regional Plan Association of New 
York; Alfred Bettman, President of the National 
Conference on City Planning; Dr. Kendall Emer- 


son, Acting Executive Secretary of the American 
Public Welfare Association; Dr. Matthias Nicoll, 
Jr., Commissioner of Health of Westchester 


County, New York; Professor A. N. Holcombe of 
Harvard University; Professor Clyde L. King of 
the University of Pennsylvania and Chairman of 
the Public Utilities Commission of Pennsylvania: 
Dr. John H. Finle _. Associate Editor of the New 
York Times, and a host of other prominent persons 
in the civic life of this country 

This series of broadcasts, which will be heard 
over a nation-wide network of the National Broad 


casting Company, is presented by the Committee 
on Civic Education by Radio of the National Ad 


visory Council on Radio in Education and the 
American Political Science Association, in cooper 
ation with the Committee on Citizen’s Councils for 
Constructive Economy, whose headquarters are 
with the National Municipal League, 309 East 34th 
Street, New York City 


Justice Cardozo Given Honorary Degree 

HE University of Chicago, at its convocation 

on June 13, conferred the honorary degree of 
Doctor of Laws on Justice Benjamin N. Cardozo 
of the United States Supreme Court. Dean Harry 
A. Bigelow of the Law School of the University, 
presented Justice Cardozo and stated that the 
honor was given “in recognition of his achieve 
ments as a judge, as a legal scholar, and as a leadet 
in the adaptation of the law to social needs.” In 
the evening Justice Cardozo gave some of his views 
on the philosophy of law at the annual banquet of 


the alumni of the University of Chicago Law 
School. 
Justice Cardozo was also given a similar honor 


by Harvard University at its recent commencement 


Tribute to Judge John C. Pollock 


UBLIC approval has its value 


‘ , 
ut for the law 


yer judge as well as_ practitioner nothing 
can take the place of appreciation by the fellow 
members of his profession That appreciation is 


' 
intelligent and informed. It comes as a rule only 
as the result of a career in which the qualities call 
ing for admiration have been fully manifested. It 
sets a seal on a man that means something 

That seal of definite respect, admiration, ap- 
proval and affection was certainly set on Judge 
John Calvin Pollock, of the Federal District Court, 
by the Bench and Bar at the dinner given in his 
honor by the Kansas City Bar Association about a 
year and a half ago. The definite record of that 
occasion has just been published, in a neatly 
printed and bound volume, and is now before us 
Jt contains the tributes paid to the Tudge, who has 
served for thirty years on the Kansas Supreme 
Court and the Federal District Bench—tributes in 
the form of addresses by members of the Bench and 
Bar of the Middle West and of telegrams of c 
gratulation from distinguished lawyers and judges 
—including in the latter Chief Justice Hughes and 


n 
il 
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McAneny, 








Associate Justices Van Devanter and Sutherla: 
of the United States Supreme Court 





The dinner and the tributes to Judge Poll 
were the result of a bright idea of the Kansas ( 
Bar Association—an organization which seen 
have more than its quota of such inspirations. 7 
idea was expressed by the Toastmaster, Hon. T 4 
Madden, President of the Kansas City Bar As i 
ciation, when he said: “We feel that it is 


fitting to pay a tribute to him while he is li 
than to hold a post-mortem. Obituary efforts a F 
the most futile form of human entertainment.” Th 3 


principle was carried out in detail, in the presen 
of six hundred members of the Bench and B 

Judge Pollock’s ability, learning and courag ‘ 
in the discharge of his duties were told. and his { 
skill as a duck hunter and his personal charm we 
not neglected Even on the printed ge mi 
thing of the atmosphere of the event remains. M1 
Bernard James Sheridan told of “Pollock, the man 
Hon. William P. Dillard, of Fort Scott, Kan., gay 
an intimate personal and professional vic of the 
career of the guest of honor. Judges Orie | Phil 4 
lips and George T. McDermott, both of the Unité 1 
States Circuit Court of Appeals, added their t1 
utes, the latter illustrating Judge Pollock’s pl 
ophy of law and life from the Judge’ vn publ 
utterances. Hon. James A. Reed followed in |} 
usual telling style, and then came a brief expri ’ 
sion of appreciation from Judge Pollocl 

The book is printed because of the desire 
the Kansas City Bar Association to preserve i1 
permanent form the tribute paid Judge Pollock. It 
is also proof that the able and fearless judge is not F 
without honor even in his own country a 


Public Meeting of Committee on Commercial Law . 
and Bankruptcy 


M* JACOB M. LASHLY, Chairman of the 
Committee on Commercial Law and Bank 


ruptcy, sends the following announcement 
“A public meeting has been called a1 

ranged for at the Auditorium in Gran 

the 29th day of August, the day befor: 


1 


meeting of the Association, by the ( 











Commercial Law and Bankruptcy. Public discus 

sions will be had and are invited upon the subject 

of the Corporate Reorganization and the al 
Bankruptcy measures which have bee: 

bated in Committees of both the 72nd and 73rd 
sessions of Congress. The agenda will also include 

a discussion of the studies of the Joint Conferences 

for the amendment of the bankruptcy laws and 

other matters of general and public interest in these 

fields. Those interested in these subjects ar | 


vited to attend this meeting.” 





Oregon Supreme Court Adopts New Rule for | 








Admission 
Kei state of Oregon, by rules of the Suprem«e 
Court adopted April 11, 1933, has prescribed that 
every applicant for admission to the bar shall be a 
high school graduate or shall pass “such examina 
tion covering his literary training” the board 
shall prescribe. The new rules furt escribe 


that the applicant shall either be a graduate of or 












npleted a regular course 
rroved by the Court, or 
1 law for four years. 
not have 
for admis- 


studic 
states which do 
7 


venera 


education 


. . . 7 
Increase in the Professions in Sixty Years 
1any Americans are now 
vork of various kinds 
go, according to a press 


President’s Research 
ntly made public. 
in the newer 
ngineers of all classes 
fold 


iry continues: 


, rece 
triking 
n thirty between 
in the number of 
1e professions in the last 
30 are analyzed in the chapter 
report entitled ‘Shifting Occu- 
he authors of which are Ralph 
lith B. Gi The chapter 
‘d by the United States 


"ass 


vens 


ul 


the number of en- 
‘In a special sense the 
of the technical en- 
electricians, 
to a total of more 
draftsmen and in- 
numbers still more 
uthors of the chap- 


excluding 
7,000 in 1870 


Jesioners 
( ric . 


uns and surgeons dur- 
om 62,000 to 160,000, 
who comment: ‘Since 
il profession has failed 
he population. The 
of physicians has 
remarkable recent 
and personnel. The 
s, however, in the in- 
ution of physicians.’ 
le, the chapter points out, 
-fold after 1870. 
of disputes and in dealing 
ymplexities of business, domestic 
the American people now main- 
gral profession of more than 300,000 
d others whose services are em- 
e the observance or the elucida- 
Many other specialties, minor in 
nse, have arisen, as for example, 
f librarian which has attained its 
total of over 30,000 since 1870.” 
of professional authors grew from 
| proportions to a substantial total of 
13,000 in 1930, twice the number enu- 
920. The nearly 60,000 artists of today 
pared with 4,000 at the beginning of 
nd again the largest part of this in- 
-e 1920. The American public 
tors as against 2,000 in 1870, 
as contrasted with 16,000 in 


‘rease of the teaching profes- 
s adequately the growth in 
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education, since the pressure of the school popula- 
tion upon the supply of teachers and the supply of 
public funds is a critical aspect of the present edu- 
cational situation. Of more than 1,000,000 persons 
now engaged in teaching perhaps 90 per cent are 
dependent upon employment in the public schools. 
In 1870 the census of occupations found 84,000 
women in the teaching profession; in 1930 there 
were over 880,000 women listed as teachers and 
professors including an absolute increase of 230,000 
since 1920.” 

“The President’s Research Committee on 
cial Trends was appointed by President Hoover 
three years ago to make an appraisal of the nation’s 
changing social life through extensive researches 
into the shifting social trends of the first third of 
the Twentieth Century. The Committee’s report 
stresses the long time social problems facing the 
American people and deals with national policies 
which will be in process of formulation and re- 
formulation for years to come.” 


So- 


American Members of the Permanent Court 
of Arbitration 


HE recent appointment by President Roosevelt 
of Professor Manley O. Hudson of the Harvard 
Law School as American member of the Permanent 
Court of Arbitration serves as a reminder of the 
Americans who have figured as members of this 
Court. The Permanent Court of Arbitration was 
created by the Hague Conventions of 1900 and 1907 
for the Pacific Settlement of International Disputes. 
It is not really a court but rather a panel of judges, 
each state party to the conventions of 1900 or of 
1907 being entitled to appoint four members. The 
term of each member is six years and he may be 
reappointed. States desiring to submit a dispute 
to arbitration may select from one to five members 
of the Court to act as a tribunal of arbitration. 
They may however, select persons who are not 
members of the Court, and in fact, one American, 
Chandler P. Anderson, served as a member of a 
tribunal of the Permanent Court of Arbitration in 
a dispute between the United States and Norway. 
The first Americans appointed in 1900 were 
Chief Justice Melville W. Fuller of the United 
States Supreme Court, John W. Griggs, former 
Attorney-General of the United States, and Judge 
George Gray of the United States Circuit Court. 
In 1902, Oscar S. Straus, then Secretary of Com- 
merce and Labor, was appointed to make up the 
full quota. All of these members continued to 
serve through reappointment until they died. 
Vacancies created by the death of the original 
members were filled by the appointment of Elihu 
Root. former Secretary of State, in 1910, John Bas- 
sett Moore, Professor of International Law at Co- 
lumbia University, in 1912, Charles Evans Hughes 
in 1926, and Newton D. Baker, former Secretary of 
War, in 1928. In 1929 Mr. Hughes resigned follow- 
ing his appointment as Chief Justice of the United 
States, though it may be noted that Chief Justice 
Fuller did not consider his membership on the Per- 
manent Court of Arbitration incompatible with his 
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position on the Supreme Court. The vacancy cre- 
ated by this resignation was filled by the appoint 
ment of Roland W. Boyden, formerly umpire of 
the United States-German Mixed Claims Commis 
sion, in 1930. Shortly thereafter Mr. Boyden died 
and was succeeded by Robert E. Olds, Under-secre 
tary of State. The death of Mr. Olds in 1932 cre 
ated the vacancy now filled by the appointment of 
Professor Hudson. The recent appointment is the 
second of a professor of law, all other appointees 
having held judicial office or having 
ment service. 

Of these ten members of the Court only three 
served as members of tribunals. In 1904, Chief 
Justice Fuller sat on the Muscat Dhows Case be- 
tween Great Britain and France; in 1910 Mr. Gray 
was a member of the Atlantic Coast Fisheries 
tribunal in a case involving Great Britain and the 
United States; and in 1920 Mr. Root served in the 
Expropriated Religious Properties Case involving 
Great Britain, Spain and Portugal 


been in govern 


\. H. FEevver. 


Chicago Bar Extends Invitation to Visiting Lawyers 


HE Chicago Bar Association has asked the 

JouRNAL to state that it extends a cordial invita- 
tion to members of the American Bar Association 
who may visit the Century of Progress Exposition 
to make use of its facilities while they are in the 
city. The attractive home of the Association is 
conveniently located in the Loop, at 160 N. 
LaSalle St. 





PROPOSED AMENDMENTS 

To THE CONSTITUTION AND By-LAwWSs OF TH! 
AMERICAN BAR ASSOCIATION, WHICH Hav: 
BEEN CONSIDERED AND APPROVED BY THE Ex 
ECUTIVE COMMITTEE, TO BE PRESENTED AN 
ACTED UPON AT THE 56TH ANNUAL MEETIN¢: 
AT GRAND Rapips, Micu1cAn, Auc. 30, 1933 
To the Members of the American Bar Association 

Notice is hereby given of the following amend 
ments to the Constitution and By-Laws, proposed by 
the Executive Committee: 


I. 


That Article I of the Constitution (entitled ‘Nam 
and Object”) be amended by inserting therei: 
after the word “Nation,” the words 
and advocate its views on such questions of public in 
terest or pertaining to the general welfare as it shall 
deem proper,” so that said Article shall read as follows 


ARTICLE I. 


NAME AND OBJECT 


expres 


This Association shall be known as the American 
Bar Association. Its object shall be to advance th 
science of jurisprudence, promote the administration 
of justice and uniformity of legislation and of judicial 
decision throughout the Nation, express and advocate 
its views on such questions of public interest or per 
taining to the general welfare as it shall deem proper, 


uphold the honor of the profession of the law, and 








INCORPORATION 
QUALIFICATION 
AMENDMENT 


experience under the 
lawyers at reasonable scheduled fees. 


DELAWARE TRUST BLDG. 
Telephone 8305 


Marvel on Delaware Corporations and Receiverships. 
containing digests of all American decisions to Dec. |, 


DELAWARE CORPORATIONS 


We assist lawyers in and furnish approved forms for: 


MERGER 


A dependable service, combining speed and accuracy, based upon 34 years’ 
uidance of experienced officers and experts, is furnished 


@rporation Nervice G@mpany 


(Sth Ed. by Christopher L. Ward, Jr.) With supplement 
1932. $5.00 postpaid. 


REDUCTION OF CAPITAL 
DISSOLUTION 
RENEWAL 


WILMINGTON, DELAWARE 
Cable Address CORPSERV. 











Digest of law and pamphlet on "Stock Without Par Value" sent free to lawyers on request. 
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among the members of 





IT. 
of the Constitution (entitled 
. be amended by striking out 
( itive Law Bureau” in the sixth 
ee serting after the words 
Lai 1 the tenth line thereof, 
S International and Comparative 
» Insurat | aw ‘ 
IIT. 
\ [II of the Constitution (entitled 
embers’’) be amended to read as 


Ex e Committee may reinstate any 
is written application 
ing him, if his appli- 
ne year after the acceptance of 
Committee.” 


TeS! ned, on | 


reeiect 


he Executive 
IV. 
f the By-La (entitled “Re- 
be amended by striking out the 
of the report” in the fourth 
and inserting in lieu thereof 
talics or underscored type or some 
distinguish them from 
said Article I shall 


ws 


~ 


id Article II, 


that 


SO a 


ARTICLE I] 
ports of Committees 

of a committee has been 
read at a meeting of the As- 
uit if the report recommends action by the 

the recommendations shall be set forth 


shall not be 


italics or underscored type or some other form which 
ll readily distinguish them from the body of the 
eport, and the Chairman of the committee may state 
riefly to the meeting their substance and the reasons 
r them 
V. 
That Article VIII of the By-Laws (entitled 
‘Committees Section 1, be amended by striking out 
the list of committees therein the words “On 
Insurance Law,” “On International Law” and “On 
Memorials, of which the Secretary shall be the 
Chairman”; by changing the number of members 
f the Committee on Jurisprudence and Law Re- 
form to 9, and by inserting in the list of commit- 
tees the words, “On Unauthorized Practice of the 
Law,” so that said Section 1 shall read as follows: 
“Section 1. Appointment and Tenure. The fol- 
lowing committees shall be appointed annually by the 


T 








President, each to consist of five members (unless 
otherwise specifically indicated herein), to serve for 
: the year ensuing and until their respective successors 

are appoint [he President shall designate the 

Chairman and shall announce the appointments to the 

Secretary, who shall give notice to the persons ap- 
; pointed 

On Admiralty and Maritime Law; 

On Aeronautical Law; 

On American Citizenship ; 

Un ( nmerce ; 

On Commercial Law and Bankruptcy ; 

On Communications ; 

On Jurisprudence and Law Reform, to consist 

f 9 members 

On Legal Aid Work; 





On Noteworthy Changes in Statute Law; 

On Professional Ethics and Grievances, to con- 
sist of 7 members; 

On Publications, to serve for one, two, three, four 
and five years, respectively, beginning with the mem- 
bers appointed in the year 1924, as then determined 
by lot, and thereafter the term of appointment, except 
to fill vacancies by death or resignation, shall be for 
the period of five years; 

On Publicity ; 

On State Legislation in each state to consist of 
two members in such state; 

On Unauthorized Practice of the Law. 

In addition to the aforesaid standing committees, 
the President shall appoint such special committees as 
the Executive Committee may authorize, each of such 
special committees to consist of five members (unless 
otherwise specifically indicated by the Executive Com- 
mittee), to serve for one year ensuing” and until 
their respective successors are appointed, and to 
perform such duties as the Executive Committee 
shall prescribe. The President shall designate the 
Chairman and shall announce the appointments to 
the Secretary, who shall give notice to the persons 
appointed. 

That Article VIIT of the By-Laws (entitled “Com- 
mittees”) be further amended by striking out the 
whole of Sections 9, 10, and 13, inserting a new Sec- 
tion 17, which shall read: 

“Section 17. Committee on Unauthorized Prac- 
tice of the Law. The Committee shall keep itself 
and the Association informed with respect to the 
unauthorized practice of law by lay agencies and the 
participation of attorneys therein, and concerning 
methods for the prevention thereof. The Committee 
shall seek the elimination of such unauthorized prac- 
tice and participation by such action and methods as 
may be appropriate for that purpose, including cooper- 
ation with, and assistance and advice to state, district 
and local Bar Associations and other organizations.” 
and renumbering all remaining Sections in said Arti- 
cle VIII accordingly, so that said Article VIII shall 
contain twenty-four sections instead of twenty-six 
sections. 

Proposed Amendment Not Yet Considered by the 
Executive Committee 

And notice is further given of the following 
amendment to the Constitution proposed by Clarence 
E. Martin, Martinsburg, W. Va., William P. Mac- 
Cracken, Jr., Washington, D. C., and John H. Voor- 
hees, Sioux Falls, S. D. 

Amend Section 1 of Article IX of the Constitution 
by adding to the section the following: 

" “Provided, however, that during the first five 
years after his original admission to the bar, the dues 
of a member shall be four dollars per year.” 

So that said section shall read as follows: 

“Section 1. Amount of Dues.—Beginning with 
July first, 1928, each member shall pay to the Associa- 
tion for dues eight dollars for the period of each year 
from July first to June thirtieth following, payable on 
luly first of each year in advance, which sum shall in- 
clude the individual subscription of the member to the 
AMERICAN Bar ASSOCIATION JouRNAL, which is $1.50 
per year; provided, however, that during the first five 
years after his original admission to the bar the dues 
of a member shall be four dollars per year.” 
Wittram P. MacCracken, Jr., 

Secretary. 
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iiiaerii ses! ieeeN’ work on Insurance in all its branches in one volume. 
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ON THE 


LAW OF INSURANCE 


Fourth Edition 


by 


ROWLAND H. LONG 
of the 


NEW YORK BAR 
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To fill the demand for a practical Lawyers’ Text in a Single 
Volume, Professor Richards’ recognized work has been entirely 
revised and rewritten. New matter has been inserted where it 
seemed most appropriate. 

Among the new sections may be mentioned: Aviation in 
Life Insurance, Life Insurance Trusts, Group Life Insurance, 
Public Liability and Workmen’s Compensation Insurance, Use 
and Occupancy, Burglary, Robbery and Theft Insurance. 

Another feature of the work important to the lawyer is the 
Appendix which includes: 

Statutes of the States of American Legislatures Affecting 
the Insurance Contract arranged in Groups. 

Forms: Blank forms of applications, Binding Slips, Ancient Floren- 
tine Policy, the Standard and other Policies, a Collection of 
Special Clauses and Riders, Proofs of Loss, etc. 

Adjustment; Examples of the Operation of Coinsurance Clauses, 
York-Antwerp Rules, Customary Deductions in Adjusting Par- 
tial Loss on Ship, and Example of an Adjustment in General 
Average. 


The Lawyers’ Book on Insurance in all its Branches in 
One Large Volume 


Price—$18.50 
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INTERSTITIAL LEGISLATION BY UNITED STATES 
SUPREME COURT IN ITS APPLICATION OF 
FEDERAL EMPLOYERS’ LIABILITY ACT 
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rocess 


Resulting in Judicial Interlineation and Interpolation 
Necessarily Undesirable from Standpoint of Social 


ss or Governmental Science—Actions Under Act as Burdens on Inter- 


te Commerce 


Interpolation of Interstate “Transportation” for 


Interstate ‘““Commerce”—Insulating the Act Against State 
Interference, etc. 
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realistic standpoint.? The urge to 


ty among the several States of 
er other merits it may have, is 
illusion, in that its achievement 
ented by judicial action of the 
highest State courts.’ In the 
ne Court of the United States, 
the Federal Em- 

is the advantage of 
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f the statutory skeleton into a 
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found character by the Supreme 
its application of the 
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hat legislation of this type is 
sirable from the standpoint of 
governmental science. For ad- 
on nte the legal profession with the 
1a gisla Cf The Common Law, p. 78 
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Suprer i the Superstructure of the 
Amer. Ba . urn. 565 
Age Mir nd Legal Developments” (1932), 


377 


Epwin F. ALBERTSWORTH 
Northwestern University 


ministration of justice is an involved network of 
functions in a modern community, with constantly 
shifting human relationships, giving rise to new 
ganglia of factual situations, so that the interstitial 
judicial process would appear inevitable from an 
administrative standpoint in building the statutory 
nucleus into a functional organism. For no legis- 
lative body has sufficient foresight to cover by 
means of statutory enactment every conceivable 
situation that may arise ;* the most it may be able 
to do is to create the blueprint, leaving to courts, 
administrative agencies, and enforcement officials 
the work of erecting the structure itself. Further- 
more, when a law has been on the statute books 
a quarter of a century without substantial modifi- 
cation, like the Federal Employers’ Liability Act, 
during a period of social and economic changes and 
the widening of the circle of compensatory liability 
rather than that of negligence for industrial harms, 
it is not altogether surprising that the Supreme 
Court of the United States, as the highest tribunal 
administering this type of statutory relief, should 
be sensitive to the trend in events and construe 
accordingly. For by its fulcrum of decisions, the 
Court has diverted actions under the Act in the 
direction of State compensation laws, as will here- 
inafter appear, and in numerous other ways pre- 
pared the ground for new legislative premises 
which must result in congressional repeal of the 
entire Act itself. For much of the Federal Em- 
ployers’ Liability Act is now uncertain in its mean- 
ing, although at the same time the other parts of 
it are more precise. A review of these decisions 
of the Court, not by way of exhaustive presenta- 
tion, but sufficient in number to support the thesis 
now being advanced, may not be inapropos. The 
assumption throughout the discussion is that the 
bench of justices is high-minded and _ sincere, 
endeavoring to the best of its ability to develop 
the Liability Act into a workable corpus juris. 
Actions Under the Federal Employers’ Liability 
Act as Burdens Upon Interstate Commerce 
The venue provisions of the Federal Employ- 


ers’ Liability Act have received rather singular 


4. The phenomenal growth in administrative tribunals would ap- 
pear to be evidence of this truth. Cf. Freund, “Administrative Powers 
Over Persons and Property,” chs. 13-16, 
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certain of 
phases, giving rise to various queries, one of which 


construction by the Court in 

Has not the Court, 
cially amended or judicially 
The brief venue provisions 


realistically regarded, judi- 
interlined the statute? 
are: 

“Under this chapter an action may be brought in a district 
court of the United States, in the district of the residence of 
the defendant, or in which the cause of action arose, or in which 
the defendant shall be doing business’ at the time of commencing 
such action. The jurisdiction of the courts of the United States 
under this chapter shall be concurrent with that of the courts 
of the several States, and no case arising under this chapter 
and brought in any State court of competent jurisdiction shall 
be removed to any court of the United States.’” 

Chief interest attaches to the clause “in which 
the defendant shall be doing business,” for it is in 
connection with this clause, or situations that 
should have called for its application, that consid- 
erable judicial amendment has occurred. The prob- 
lem became involved in the first instance by the 
decision of the Supreme Court in the case of Davis 
v. Farmers’ Cooperative Company,’ decided in 1923, 
but which case in no way involved construction of 
the Federal Employers’ Liability Act. In this case 
a statute® of the State of Minnesota was held re- 
pugnant to the commerce clause of the Federal 
Constitution, in that the statute permitted a for- 
eign corporation to be sued in Minnesota on a 
cause of action originating outside the State, even 
though the business of the corporation consisted 
only in the solicitation of freight and passenger 
traffic within the State. The action was brought 
to recover for loss of grain shipped under a bill of 
lading issued by the Santa Fe Railway Company 
in Kansas, where it was also domiciled, for trans- 
portation over its line from one point in the State 
of Kansas to another. Defense to the action showed 
that to litigate the controversy in a jurisdiction 
other than that in which it arose would result in 
added expense to the carrier and loss of service of 
employés in transporting them as witnesses to de- 
fend the action. This argument influenced the 
Court, Mr. Justice Brandeis writing the opinion, to 
declare that a “direct burden” upon the interstate 
commerce business of the carrier was imposed by 
the Minnesota statute in violation of the Federal 
Constitution.® 

The Davis Case is significant in that it later 
became the basis of reasoning by the Court when 
actions of a transitory nature were brought under 
the Federal Employers’ Liability Act in a jurisdic- 
tion remote from their occurrence. Seeking to find 
a favorable jurisdiction in which to litigate a per- 
sonal injury or death action against a railroad em- 
ployer, a plaintiff rail employé or his personal rep- 
resentative might institute the action wherever the 

defendant was engaged in business far from the 
place where the cause of action arose. For it is a 
matter of common knowledge that certain jurisdic- 
tions are more liberal in returning verdicts or judg- 
ments to plaintiffs in suits of this kind than are 
other jurisdictions. In the Circuit Court of St. 
Louis County, Missouri, it appeared that plaintiffs 
in personal injury actions were quite successful, 


5. Italics mine. 
J 


6. 45 U. S. C. A. $56: Act. Apr 1910, $143; 36 Stat. 291, $1 

7. (1988) 262 U. S. 812, 48 See Ct. 556, 67 L. Ed. 996. 

8. Laws 1918, c. 218, p. 274; Gen. Stats. 19138, §7785 

9 A different problem is presented, of course, where a State 
attempts to restrict action under a federal statute. Cf. Chicago, M. & 
St. P. Ry. Co. v. Sc chendel (1923), 292 Fed. 326; Terral v. Burke 
Construction Co. (1922), 257 U. S. 529, 42 Sup. Ct. 188, 66 L. Ed. 352. 
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and it was to this Mecca that litigants were 
to go also to institute causes of action 
Federal Employers’ Liability Act. 
probably, for this advantage to plaintiffs was 
the Missouri procedure in civil suits 
verdict by a concurrence of three-f 
jurors instead of all twelve.“ 

Four years subsequent to the se, t 
Supreme Court had before it, in Hoffman v. State 
Missouri," a action brought in Miss 
by a citizen of Kansas upon a caus¢ 


pi 
under 
A large reas 





cause of 
f action 

ing under the Federal Employers’ Liability Act 
Kansas against an interstate rail employer incor 
rated in Missouri. Holding that the D 
did not apply because the railway em 
sued in Missouri where it was incorporated, 
where it did both intrastate and interstate 


wis doctt 


ploy er 


busine 


the Court refused to prohibit the Missouri court 
from hearing the controversy. It will be not 
that this original action was begun in a State cou: 
and not a Federal court of the Missouri distri 
In 1929, however, the Supreme Court had presente 
to it, in Michigan Central R. Co. v. Mix, a state of 
facts under the Federal Employers’ Liability Act 


practically identical with those in the Davis Case 
This was an application for a writ of prohibitio: 
filed in the State Supreme Court of Miss 

against certain judges of the Circuit Court of St 
Louis to from 


restrain them hearing a cause of 
action originating in Michigan against the Michi 
gan Central Railway. It appeared that « Thomas 


Doyle, employed as a switchman by defendant rail 
road, petitioner in this case, was killed Michiga 
in the performance of his duties. After his deat! 
his wife moved to Missouri and was appointed ad 
ministratrix of her husband’s estate there. As ad 
ministratrix, she began her cause of action against 
the Railway Company under both the Safety Ap 
pliance Act and the Federal Employers’ Liability 
Act, alleging negligence of the employer and that 
the deceased employé met his death while engaged 
in an act of “interstate transportation” at the time 
of receipt of fatal injury. It appeared in evidence 
that the railroad was a Michigan and 
that no part of its line ran into Missouri. It did, 
however, solicit freight in Missouri and maintained 
an office at St. Louis. Alleging restraint upon its 
interstate commerce if compelled to defend the 
cause of action in Missouri, the company 
petitioned for a writ of prohibition in the State 
Supreme Court, which writ was denied. The Su 
preme Court of the United States, however, Mr 
Justice Brandeis again writing the opinion, directed 
that the writ issue, holding that the Davis Case 
controlling. The only difference in fact between 
the two cases was that the administratrix in the 
Mix Case had acquired a residence in Missouri 
before commencing her cause of action. But this 
fact, the Court held, did not make reasonable the 
imposition upon interstate commerce of the heavy 
burden which would be entailed in trying the cause 
of action in a jurisdiction remote from where it 
arose. 

With the advent of the Mir Case, it will be per- 
ceived that the Federal Supreme Court widens the 


corporation 


railway 


was 


10. Cf. Cleveland, C. C. & St. L. Ry. Co. v. Shelly (1980), 170 
=. 328; Ex parte Crandall (1931), 52 Fed. (2d) 650 

11. (1927) 274 U. S. 21, 47 Sup. Ct. 485, 71 I Ed. 905 

12. (1929) 278 , U. S. 498, 49 Sup. Ct. 207, 73 L. Ed. 470. 
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im one action. Whatever liability exists is several. The prohi- 
bition against burdening interstate commerce cannot be avoided 
by the simple device of a joint action. Nor can this be evaded 
merely by attaching the property of the nonresident railroad 
corporation. Obviously, the burden and expense which the 
carrier must incur in order to make defense in a State where 
the accident did not occur has no relation to the nature of the 
process used to bring it before the Court.”™ 

It may not be impertinent to ask: Since the 
cause of action arose in Colorado, and it is now 
held that the suit against one of the tortfeasors will 
lie in Missouri without burdening its interstate 
commerce, in that its line of way is there, why is 
there not just as great a restraint of interstate com- 
merce or a “burden” upon it, to be more exact, by 
removing from Colorado to Missouri to defend the 
action, employés who may have been witnesses to 
the plaintiff's injuries? Nothing is said by the 
Court in its opinion of this question; the sole test 
of suability is said to be whether or not it operated 
a right-of-way within the jurisdiction where the 
suit was defended. Could not the Court have 
seized on this difference, rather than upon the fact 
that the railway maintained its line in Missouri? 
Or is the Court, with this case, now beginning the 
erosive process of weakening its prior decisions? 

As already stated, there is no indication in 
these cases what attitude the Court will take to 
suits under the Liability Act that are originally 
brought in a federal district court, rather than in a 
State court. Here the Court might say that Con- 
gress, under its constitutional powers to fix the 
jurisdiction of the inferior federal courts, could 
burden interstate commerce in such fashion as 
would probably be unreasonable if done by the 
several States, provided always, of course, that the 
interstate rail carrier were “doing business” in the 
jurisdiction where suit was brought.** The com- 
merce clause being a grant of power to Congress, 
and not a restriction, the Court would likely hesi- 
tate in holding that its judgment of what was a 
reasonable restraint on interstate commerce should 
be given strong, if not controlling, weight. The 
Court could, of course, find that defendant in the 
jurisdiction where suit was brought was not “doing 
business” within the Court’s interpretation, and 
hence refuse to sustain the action on this ground.’ 

On the other hand, it should be noted that the 
venue provision concerning suit in the district 
where the defendant is “doing business” relates 
only to district courts of the United States, the Act 
being silent with respect to the State courts.” 
However, the Act expressly makes the jurisdiction 
of the federal courts concurrent with those of the 
courts of the several States, and it would seem that 
whatever does not “burden” interstate commerce in 
the federal courts ought not to burden it in the 
State courts, and if such a “burden” is sanctioned 
by the Congress, as appears from other jurisdic- 
tional legislation relating to federal courts,”® the 


15. Supra, note 14, p. 153. ' . 

16. E. W. Hinton, “Jurisdiction of a State Court Over a eccign 
Railroad Corporation on a Foreign Cause of Action Arising Under the 
Federal Employers’ Liability Act,” 24 Illinois L. Rev. 581, 584-585 

17. But cf. Bernard C. Gavit, “Jurisdiction of State Courts Over 
Causes Arising Under the Federal Employers’ Liability Act,” 24 [lh 
nois L. Rev. 467, 470. : 

18. It is probable that the Congress could not compel the State 
courts to assume jurisdiction over causes of action arising under the 
Federal Employer’s Liability Act. Cf. Douglas v. N. Y., 'N. & 
i, R. R. Co. (1929), 279 U. S. 377, 49 Sup. Ct. 355, 73 L. Ed. 747. 

19. Sec. 24 of the Judicial Code gives the district courts jurisdic- 
tion “of all suits and proceedings arising under any law regulating 
commerce.” 





































reference to causes of action in the State courts. 
As has been said: 


“The burden on interstate commerce is no greater when 
the action is brought in a State court than where it is brought 
in the corresponding federal court, and if that is sanctioned by 
the Act of Congress there can be no more objection to a suit 
in the State court than to one in the federal court in the same 
district.”” 


But the Federal Supreme Court has sought to 
draw a distinction, if not in its reasoning, at least, 
in the result reached by the decisions, that Con- 
gress may have expressly sanctioned a burden on 
interstate commerce involved in actions under the 
Federal Liability Act, but has not done so in re- 
spect to actions in the State courts under that Act. 
However this may be, the result is that the Court 
has in effect regulated the jurisdiction of the State 
courts in suits under the Act, doing so by the 
interstitial process of judicial construction, but at 
the same time leaving the matter of jurisdiction of 
the federal courts in similar actions yet to be liti 
gated.” 


Judicial Interpolation of Interstate ‘Transporta- 
tion” for Interstate “Commerce” 

Interlineation of the Federal Employers’ Lia- 
bility Act is probably most striking, however, by 
the manner in which the Court has, under the 
theory of carrying out the intent of Congress, inter- 
polated the word “transportation” for that of “com- 
merce” as used in the Act. The Act declares” that 
“every common carrier by railroad while engaged 
in commerce between any of the several States, 
shall be liable to damages to any person suffering 
injury while he is employed by said carrier in such 
commerce,”* if injury or death resulted in whole or 
in part from the negligence of the carrier or any 
of its officers, agents, or employés. The require- 
ment that the injured or deceased rail worker must 
at the time of receipt of industrial harm be engaged 
in an act of interstate “commerce” was the direct 
result of the holding by the Federal Supreme Court 
in the First Employers’ Liability Cases,** decided in 
1908. But in 1916 the Court, by an unanimous 
vote, in attempting to lay down a test of interstate 
commerce of the employé within the meaning of 
the Act, interpolated the statute by judicially in- 
serting the word “transportation” in place of “com- 
merce.”’ This was the leading case of Shanks v. Dela- 
ware, L. & W. Railway Company.** In that case, Mr. 
Justice Van Devanter, speaking for the Court, said: 

“The true test of employment in such commerce in the 
sense intended is, was the employé at the time of the injury 
engaged in interstate transportation r in work so closely 
related to it as to be practically a part of it.’” 


justihcation which the 


The only Court at- 
tempted in the Shanks Case for substituting trans 


portation in place of commerce, thus narrowing the 








statute and excluding numerous rail workers from 

20. Supra, note 16, p. 585 

21. The limite of thi liscussion do not permit nsideration of 
those decisions of the Su { rt w I tect a foreign corpora 
tion under the “due process” clause against ansitory causes of action 
arising outside the State where it is ng business.” Cf. L. & N 
y. Ce. v. Chatters (1929) 79 ;U. S ? 49 Sup. Ct. 329, 73 I 
Ed. 711 On the whole matter, consult Note, “‘Due Process, Juris 
diction over Corporations, ar the Commerce Clause,” 42 Harvard L 
Rev. 1062 

22. 85 Stat. at I 65, 149 
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24. (1908) 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297 

25. (1916) 239 U. S. 556, 36 Sup. Ct. 188, 60 L. Ed. 436 For 
these and other cases, with annotations, cf. my “Cases on Industrial 
Law,” pp. 136 et seq 
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Supreme Court ought to reach the same result with 





claiming the protection of the Federal | mploye 
Liability Act, was to state that Congress 


had 
tended to employ the terms “interstate commer 
“not in a technical legal sense, but in a prac 
one better suited to the occasion.” Hen: e, the 
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state transportation while working in a 
of the interstate rail employer, could not sue und: 
the Federal Employers’ Liability Act. Howey: 
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much he might have been engaged 





commerce as one of the numerous links in a cha 
of interstate commerce of his rail employer. th: 
injured man was none the less denied relief unde: 
the Federal Act. His remedy, then, for the ind is 
trial harm sustained would, of course, be undet 
State compensation, but for a mor 
sum.? 

Following the Shanks Case, the Supreme Court 
of the United States applied this broad but va 
and uncertain test of interstate “transportation” t 
numerous factual situations arising under the Fe 
eral Employers’ Liability Act, with varying results 
to the injured or deceased rail worke 
largely on degrees of proximity of the 


depending 
vorker with 
transportation.** No _ predictability 


reference to 
was possible in the employment of this test and 
no further explanation was forthcoming from the 
Court why it had thus narrowed the plain state 
ment of the statute itself, namely, that the injured 
or deceased rail worker must be engaged in an act 
of interstate commerce, rather than 
transportation. In 1922, however, the Court, in 
Industrial Accident Commission v. Payne,*® felt that it 
must further justify the interpolation of the statute 
more than it had done in the Shanks Case. The 
Court said: 


interstate 


“The Federal Act gives redress only for injuries received 


in interstate commerce. But how determine commerce Con 
merce is movement, and the work and general repair shops of 
a railroad and those employed in them are acces *s to that 





movement ; indeed, are necessary to it. But so are all depart 
ments of the railroad company—offcial, clerical, or mechanical 
Against such a broad generalization or relation we, however 


may instantly pronounce, and successively against lesser ones 
until we come to the relation of the instrumentalities for a dis 


tinction between commerce and no commerce. In other words, 
we are brought to a consideration of degrees. The test declared 
is that the employé at the time of the injury must be engaged 
in interstate transportation or in work so closely related to it 


as to be practically a part of it. . .”™ 


This apparent justification does not tell us 
much, but is largely a re-phrasing of the doctrine 
laid down in the Shanks Case. We do, | 
a concept of commerce as movement, which is still 
an interpolation, in that it greatly restricts the 
word “commerce.” For much commerce, being an 


~ 


wever, get 


interchange of commodities or sale of ideas, has no 
movement at all; it may result in subsequent move- 
ment, or even contemplate movement, but commerce per 
se is more inclusive than transportation. This would 


seem to be self-evident Hence, it was necessary 
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njury, it is not exclusive, and he may ior 

law, where there is one, and provided the t S has not 

run. Cf. N. Y. Central Ry. Co. v. Winfield J. S. 147, 37 
Sup. Ct. 546, 61 L. Ed. 104 

28 For merous such cases, cf. S. C. Spencer, “What is an Act 

of Interstate tation Under the Federal E yers’ | ty 

Act?” (Law Northwestern University and “Cases on Indus- 

trial Law,” 95 Thornton “Federal Liabilities of Carriers,” 





29 (1922) 9 U. S. 182, 42 Sur Ctr. 489. ¢ Fd. sss 
30 Supra, note 29, 7 185 
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its decision: in the recent case of Chicago & N. IW. 
Railway Ca. u. Bolle,** decided. November, 23, 1931. In 
this case the Molding was that. a, fireman employed 
by an interstate railroad om a lbcomotive engine 
used to generate steam for the heating of depots 
and passenger coaches in the railway yards was not 
engaged in an act of interstate “transportation” in 
order to sue under the Federal Employers’ Liabil 
ity Act. Referring to the test laid down in the 
Shanks Case. the Court observed: 

“It will be observed that the word used in defining the test 
is ‘transportation,’ not the word ‘commerce.’ The two words 
were not regarded as interchangeable, but as conveying differ 
ent meanings. Commerce covers the whole field of which trans 
portation is only a part; and the word of narrower significance 
was chosen understandingly and deliberately as the appropriate 
term. The business of a railroad is not to carry on commerce 
generally. It is engaged in the transportation of persons and 
things in commerce; and hence the test of whether an employé 
at the time of his injury is engaged in interstate commerce 
within the meaning of the Act, naturally must be whether he 
was engaged in interstate transportation, or in work so closely 
related to such transportation as to be practically a part of it 
Since the decision in the Shanks Case, the test there laid down 
has been steadily adhered to and never intentionally departed 
from or otherwise stated... The applicable test thus firmly 
established is not to be shaken by the one or two decisions of 
this Court where, inadvertently, the word ‘commerce’ has been 
employed instead of the word ‘transportation.’ ”” 

This interpolation by the Court rules out from 
under the Federal Employers’ Liability Act numer- 
ous rail workers who otherwise might have claimed 
under its provisions. For example, a clerk em- 
ployed by an interstate railway in making out bills 
of lading for interstate shipments would at the time 
he is thus engaged probably be performing an act 
of interstate “commerce,” but not one of interstate 
“transportation.” Hence, were he injured or killed 
through negligence of his rail employer or the lat- 
ter’s servants, or through defective or unsafe con- 
ditions of work because of negligence, and thus 
within the express wording of the Federal Employ- 
ers’ Liability Act, nevertheless because of the nar- 
rower construction put upon the act by the Su- 
preme Court, he could not maintain an action. Of 
course, he could bring a State compensation pro- 
ceeding, where the recovery would likely be more 
assured, in that no negligence would be required to 
be proved as the basis of liability, but where, on 
the other hand, a smaller sum, rather than a larger 
one, would be the compensation. Thus, it is quite 
likely that the large benefit from the Supreme 
Court’s interpolation of the Liability Act will be 
to open the doors of State compensation to those 
not engaged in so-called acts of interstate “trans- 
portation,” although without question performing 
acts of interstate “commerce ;” for the Federal Act 
being ‘inapplicable in the premises, the Winfield 
Case is likewise not pertinent so as to make the 
Federal Act exclusively the remedy.** Perhaps the 
interstitial legislation which has resulted in this 
connection from the Supreme Court’s interpolation 
was really motivated by the desire to make more 
readily available the remedies of compensation 
under the laws of the several States which may 
have Compensation Acts, and thus thereby to re- 
strict the influence of the Winfield doctrine at its 
very source. For the uncertainties of recovery 
under the Federal Employers’ Liability Act, in that 
the basis of liability is negligence, and not the mere 
86. 52 Sup. Ct. 59. 


Supra, note 36, p. 61 
note 27, supra. 
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happening of the industrial harm, do not augur 
well as an industrial injury scheme for the rail 
worker, compared with the surer results to be ob- 
tained under some compensation principle.*® In 
other words, it is possible that the Federal Su- 
preme Court, recognizing the harsh results of its 
holding in the Winfield Case, as pointed out by Mr. 
Justice Brandeis’ dissent in that case,“ is now 
seeking to neutralize it by restricting the scope of 
the Federal Employers’ Liability Act, but, on the 
other hand, widening at the same time the avenues 
of approach to State compensation. If this con 
jecture is correct, the Court is performing without 
question the sovereign act of legislation in fact, 
however much the orthodox contention may be 
that the Court is but “construing” the statute. Be- 
hind the barrage of doctrine lurks a legislative mo 
tive, namely, that the Federal Act must be judi- 
cially amended to reach results which, on a literal 
interpretation, would be detrimental to the best 
interests of injured or deceased rail workers on 
interstate railroads. 

But, on the other hand, this so-called inter- 
stitial legislation also has its weaknesses and short- 
comings. For it is difficult to see that the substi- 
tution by the Court of the word “transportation” 
for that of “commerce” has made the standard any 
more precise or predictable in applying it to those 
new factual situations which are constantly arising 
in rail employments. Had the Supreme Court fol- 
lowed the statute expressly, it would have proba- 
bly been simpler to apply the standard, in that acts 
of interstate “commerce” would seem to be easier 
of proof than acts of interstate “transportation.” 
In other words, the broader test would seem to 
be simpler than the narrower. The uncertainties 
inherent in the standard are by no means removed 
by the narrower terminology interpolated by the 
Court. Further new premises would 
seem to be necessary. 


legislative 


Extent to which State Compensation Laws Have 
Operative Effect on Interstate Railroads 


It has been already stated that the motivation 
behind some of the Supreme Court’s construction 
of the Federal Employers’ Liability Act may be to 
permit greater latitude to injured or deceased rail 
workers employed on interstate railroads in prose 
cuting claims under the compensation laws of the 
several States where there are such laws in exist- 
ence. It is further possible that a similar motiva- 
tion may be found in the attitude of the Court to 
the application of State compensation laws in the 
field of interstate rail enterprises where only intra- 
state acts have originated the industria! harms 
The decision in the Winfield Case,“ in 1917, had 
held that where the Federal Act was applicable, it 
was at the same time exclusive of any remedy 
under State compensation law. Thus, the Court 
may have reasoned that if the Federal Act could be 
made more restrictive in character, through judi 
cial construction, as by interpolating the word 
“transportation” for that of “commerce,” numerous 
rail workers could claim State compensation bene 
fits, provided a given State had workmen’s com- 

39. Cf. Gregory Hankin, “What Will Be Done About the Federal 
Employers’ Liability Act?” 49 The Railway Trainman, 472. 
40. And see further, W. K. Clute, “Conflict of Tw 


Social Justice” (1929), 15 Amer. Bar Ass’n Journ. 235. 
41. Supra, note 27. 


Ideals of 





pensation, and provided, also, that those laws we 
not held to be restraints or burdens upon intersta 
rail commerce. For if State compensation la 
could not validly apply in intrastate activities 
interstate rail employés, and if 
could not constitutionally enact protective legis 
tion for rail work injuries and deaths in intrastat 
acts caused by interstate railroads,** then the 
would be a serious hiatus in the circle of compe: 
satory relief, or any kind of relief, for industr 
harms. Sound statesmanship would thus requ 
a construction of State compensation laws as a 
plied to interstate rail carriers that would accor 
plish every benefit to rail workers and at the sai 
time avoid every evil. In essence, then, and r 
garded realistically, legislation was the key to th 
problem; but as Congress did nothing concernins 
the matter, judicial legislation resulted. 

It was not, however, until last year that th 
Federal Supreme Court squarely passed upon the 
problem raised by the application of a State work 
men’s compensation law within the field of ra 
work injuries and deaths where the Federal Em 
ployers’ Liability Act could not reach because oi 
presumed lack of power in the Federal Govern 
ment, although the well-established practice of pro 
cedure had been based on the assumption that sucl 
State laws could constitutionally so operate.” I: 
Boston & Maine Railway Co. v. Armburg,** decided 
March 14, 1932, the question at issue 
stitutional validity of the Workmen's Compensa 
tion Law of Massachusetts,*® 
intrastate activities of interstate rail 
The State law was challenged as violative of the 
commerce clause of the Federal Constitution, in 
that it imposed a burden upon interstate rail com 
merce even though intrastate acts caused the rail 
work injuries or deaths. The Massachusetts law 
exempted in express terms only 
seamen on vessels engaged in interstate or foreign 
commerce” from the provisions relating to com 
pensation, thus apparently on its face applying 
even to railroad employés of interstate roads en 
gaged in acts of interstate commerce or “transport 
tation” at the time of receipt of industrial harm 
However, the State court 
inapplicable to subjects outside the State’s jurisdic 
tion, which included rail employés 
railroads while engaged in so-called acts of inter- 
state commerce, but held the law applicable and 
valid with respect to the intrastate acts of 
employés. The Federal Supreme Court, affirming 
this judgment, further qualified the Massachusetts 
law by stating that it likewise could not extend to 
employés “whose service constitutes at the 
time intrastate and interstate commerce.” 

The Supreme Court’s opinion, in the Armburg 
Case, is largely declarative and affirmative 
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advancing juristic grounds for its holding, except 
(Continued on page 426) 

42. As decided by the Court in the First | loyers’ Liability 
Cases, supra, n 24 Since the personnel of the Court has substan 
tially changed since the date of those cases, and in view of the fact 
that several important decisions have been handed wt y the Court 






apparently departing from the narrower viewpoint { federal powe as 
enunciated in the First Employers’ Liability Cases, it has been argued 
that perhaps now the Court would sustain a federal + without re 
quiring that the interstate commerce employe be actu engaged in an 
act of interstate commerce. Cf. W. G. Rice, Jr., “Constitutionality of 
Labor Legislation in the United States,” 14 Int. Labor Rev. 619, 626 

48. See the cases collected by me in “Cases on Industrial Law,” 
pp. 135-185. 

44 (1932 > Sup. Ct. 336 

45 (1932) Gen 
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—in Congress or in the States—to provide for call- 
ing the conventions threatened for a time to de- 
lay not only the submission of the amendment but 
the formulation of convention plans. But in spite 
of the strong contention in favor of a national pre- 
rogative, the Resolution as finally adopted con- 
tained no assertion of power by the Congress con- 
cerning the manner of calling or conducting con- 
ventions. It had the bare requirement that ratifica- 
tion shall be by conventions in the several States. 
Upon the States, consequently, is devolved the 
whole responsibility. That may or may not be 
where the Constitution contemplates that it should 
be. At all events and for the time being at least, 
upon the States it is. 

\nd the States, in spite of the advance notice 
contained in platform pronouncements of both ma- 
jor political parties in favor of the convention 
method, generally were caught unprepared. But 
they moved quickly. Indeed they were set off into 
a veritable “race to ratify” by the sudden and un- 
expected action of Congress in adopting the Reso- 
lution. The sweep of legislation which followed 
has been remarkable in its range and speed. Inci- 
dentally, a clear demonstration has been given of 
what can be accomplished, even in legislation of a 
novel character, when the objective is definite and 
the public insistent.” 

Setting the stage for conventions was no easy 
task. A variety of questions had to be dealt with 
by the States beforehand. Aside from a few of an 
inevitable political complexion, the more important 
of these questions, and the ones of wide public in- 
terest, were concerned with, first, the method of 
electing the convention delegates, and second, the 
extent of deliberative power to be vested in the 
convention. The former involves, in the main, con- 
siderations of policy, while the latter takes us into 
the fringe at least of constitutional difficulties. In 
both, the answers disclose similarity enough to in- 
dicate what may be tentatively accepted as the 
principal aspects of a typical plan of ratification by 
conventions. 

Method of Electing Delegates 

First in importance—certainly in its influence 
on the fate of the pending amendment—stands the 
question: How shall the delegates to the conven- 
tions be elected, by statewide vote or by local dis- 
tricts? Such a question, calculated as it is to inject 
the gerrymandering issue immediately into the 
matter, served to bring on sharp preliminary 
skirmishes in several States. At bottom was the 
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Shortly after Congress proposed the amendment, draft bills to provide 
for conventions were submitted for legislative consideration by the 


Voluntary Committee of Lawyers, chiefly through the efforts of Joseph 
H. Choate, Jr. These bills had an immediate and substantial effect upon 
a large part of the legislation which followed. 
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counted 
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might be 
how the 


secure a ma 


assumption that rural districts 
as safely dry. Depending on 
were made up, the drys might even 
jority of delegates. In any there would be 
a chance of a split delegation, as against a solid 
slate one way or the other on a wholly state-wide 
vote, with the result that the question of ratifica 
tion would ge to the convention floor. The conven 
tion floor, however, was not the arena in which the 
wets desired to decision made. Demo 
crats and Republicans alike declared in favor 
of “truly representative” conventions, and steadily 
the idea gained ground that only by a state-wide 
vote (and then with instructed delegates as an 
added feature) could such a convention be had. So, 
on the issue of local election the 
first contests were fought out. 

An additional factor contributed to these con 
tests. Election at large, involves 
a break-away from prior notions concerning the 
composition of conventions. The idea of local 
representation permeates our political thinking and 
possibly is to some extent imported into the Con 
stitution by the term “convention.” Nearly half the 
state constitutions contain specifications about con 
though, to repeat, none of 
he particular 
Some pro- 


event 


' 
have the 
had 


state-wide versus 


for all delegates, 


stitutional conventions, 
them touches upon conventions of t 
type with which we are now concerned 
vide for a convention composed of delegates elected 
locally, others for a combination of local and state 


wide. The combination plan has been used fre 
quently in recent years, sometimes (as in New 
York) because the local constitution so required, 


and sometimes (as in Massachusetts) because the 
legislature thought it the better policy. The New 
York Convention (1' included 15 delegates at 
large and 3 from each district. Massa 
chusetts (1916) had 16 at large, 64 from congres 
sional districts and 240 from legislative districts 
l of delegates 


> 
13) 


, 
senatoria 


I have found none composed solely 
elected at large. The more common constitutional 
provision is that delegates be selected to the same 
members of 


number and in the same manner as 
the more numerous branch of the state legisla- 
ture. 

But even if there is such a break-away, the 


state-wide plan does not seem open to constitutional 
objection. No compelling reason is apparent why 


the conventions now proposed should be like the 
conventions for revising state constitutions. Dif 
ferent functions are to be performed. State con 
ventions are essentially deliberative bodies. They 
are called for the purpose of considering what 


should be done in the way of changing the existing 
constitutional framework, and it is their function 
to formulate what shall be submitted to the people 
for acceptance or In the situa 
tion, the comparable deliberative action has already 
been taken by the Congress and what is now before 
the people is essentially the as the issue which 
would be put after a state constitutional 

tion had adjourned, namely to accept or reject what 
is proposed. 


rejection present 


Sammie 


conven 


In most of these initial contests the state 
widers prevailed. A convention composed entirely 
of delegates elected at large is the preponderant, 


but by no means universal, plan. Twenty-two States 
have adopted it. In numbers of delegates they run 
all the way from 3 in New Mexico to 150 in New 


York. On the other hand, thirteen States have de- 
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his platform. Thus, most States require the candi- 
date to file a written acceptance of the nomination, 
“for” or “against,” the case may Several 
require, in addition to the written acceptance, a 
p'edge that the candidate, if elected, will vote agree 
ably to his platform; others go further and specify 
an oath to that effect, while at least one prescribes 
a criminal penalty for the disobedient delegate. A 
few States make the convention vote turn upon the 
result of a referendum, in an apparent effort to 
relieve the individual delegate of responsibility. 

The danger of going too far in attempting to 
bind the delegates is illustrated by the statutes of 
several States. In Alabama, for example, the con 
will of 116 delegates, 10 to 
elected at large and all others by counties. Before 
any person can qualify as a candidate he must take 
an Oath (no mere pledge or personal commitment 
will that, if will “abide” by the 
result of a state-wide referendum, to be conducted 
in connection with the election, on the question of 
ratification or rejection. Such an oath is required 
of every candidate, at large and local alike, what- 
ever may be his publicly announced convictions on 
the question at issue. The oath, it will be observ ed, 
does not restrict his running; does not curtail his 
campaign performance; does not prevent his being 
just as dry or wet as he desires. But it does control 
his vote. So, under cover of this law, a campaign 
ing dry candidate may wake up the morning after 
election to find that he is a voting wet delegate 
More than that, he may be sent up as a local dele- 
gate by a dry county only to vote for a wet State. 
Or the opposite. The point is, that the oath plus 
the referendum levels the delegates all off to the 
same plane. Whether the convention will be all for 
or all against repeal is thus settled long before it 
meets. Once met—no differences, no doubts; no 
occasion for debate, no excuse for delay. A pre 
determined result. 

Governor Miller vetoed the Bill on the ground 
that it provides “not for a Convention which under 
the Federal Constitution would be a deliberative 
body to decide whether or not the Amendment 
should be ratified, but for a referendum.” “It would 
be unnecessary,” he continued, “to hold any Con- 
vention and all that would be needed under the Bill 
would be to have the vote counted and the result 
announced. This does not comply with the pro- 
visions of the Federal Constitution which requires 
action either of a Convention or of a Legislature as 
Congress may order; in this case, the action of a 
Convention.” But his veto was overridden and the 
bill became law.’ 

Arkansas runs Alabama a close second. To get 
his name on the ballot, a candidate must swear to a 
statement that he is “for” or “against” the proposed 
amendment, as the case may be; but there is no re 
quirement that he be designated on the ballot as 
for” or “against,” nor is there any indication of 
what effect his oath will have thereafter. He 


be. 


as 


vention consist be 


do) elected, he 


The validity of the law wos sustained in an Advisory Opinion 

the Supreme Court of Alabama on May 10. The Court suggests that 

: thon is 1 re trn’y representative when expressing the known 
the people,” and adds 

Keeping 1 view the fundamental doctrine of a government of 

t le, t the people and for the people, we are unable to see in 

e Federal Constitution any purpose to prohibit a direct and binding 

1 to the members of the convention voicing the consent of the 

Deliberation upon the matter is to be had beforehand and direct 

advice f the result given to the members of the convention The 


’ the power and duty 


ter holds somewhat of delegated power and duty; 
act for those lacking in maturity in governmental affairs.’ 











AMERICAN Bar ASSOCIATION JOURNAL 

















CONVENTIONS TO RATIFY THE PROPOSED 





STATE AND DATE oF DATE OF DATE OF 
STATUTE ELECTION CONVENTION 
Ala. (Mar. 28) July 18, 1933 Aug. 8, 1933 
Ariz. (Mar. 18) Pr umatior 28th day after election 
Ark. (Mar.24) July 18, 1933 Aug. 1, 1933 
Calif. (April 21) ‘ Procla tior 40th day after election 
Colo. (Bill Vetoed) 
Conn. (May 2) Proclamati Proclamation 
Del. (April 11) May 27, 1933 June 24, 1933 
Fla. (Bill Pending) 
Ga. (Leg. Adj. No Act.) 
Idaho (Mar. 13) Pr matior 28th day after electior 
Ill. (April 28) June 5, 1933 July 10, 1933 
Ind. (Mar. 8) June 6, 1933 June 26, 1933 
Iowa (April 10) ] 20, 1933 Proclamation 


Kan. (Leg. Adj. No Act.) 
Ky. (Leg. meets 1934) 
La. (Leg. meets 1934) 








Maine ( March 31 Sept. 11, 1933 Dec. 6, 1933 
Md. (April 5) sept. 12, 1933 lctober 18, 1933 
Mass. (April 20) Proclamation I lamation 
Mich. ( March 11) April 3, 1933 April 10, 1933 
Minn. (April 4) Sept. 12, 1933 October 10, 1933 
Miss. (Leg. meets 1934) 
Mo. (April 13)... Pr umatior Proclamation 
Mont. (Mar. 17) Next general or t Mon. in Mo, f 
P amatior ing electior 
Nebr. (May 2) N 6, 1934 De 4, 1934 
Nev. (Mar. 25) May 27, 1933 Sept. 5, 1933 
N. H. (May 7) June 20, 1933 Proclamatior 
N. J. (Mar. 23) May 16, 1933 ne 1, 1933 
N. M. (Mar. 13) Sept. 19, 1933 Nov. 2, 1933 
N. Y. (April 6) May 23, 1933 e 27, 1933 
N. C. (May 10) N i9 de 6, 1933 
Refere ( 
tion 
N. D. (Leg. Adj. No Act 
Ohio (Mar. 23) 7, 1933 ) », 1933 
Okla. (Bill Vetoed 
Oregon (Mar. 15) J 21, 19 ati 
Penn (May 3) M icift el t 193 28tl la alter ¢ tior 
R. I. (April 4) May 1, 1933 May 8, 1933 
S. C. (May 9) Nov. 7, 1933 Dec. 4, 1933 
S. D. (Mar. 8) Next general Jan. 17, 1935 
N 6, 1934 

Tenn. (Mar. 31).. July 20, 1933 August 11, 1933 
Texas (Bill Pending) 
Utah (Mar. 22) Pr : tior 28th day after electior 
Va. (Leg. meets 1934) 
Vt. (April 13) Sept. 5, 1933 Sept. 18, 1933 
Wash. (Mar. 20) Pr arnatior Proclamatior 
W. Va. (April 11) June 27, 1933 July 25, 1933 
Wis. ( ) April 4, 1933 Apri 1933 
Wyo. (Feb. 18 M 15, 1933 May 25, 1933 

Nore The fore ne ¢ beer i on the basis of infor 
ab'e in only a few cases lates fixed by pr amation for elections and conventions 

‘orida and Texas (list sw | s Pending) have « 
statutes are not yet available « t that th States the delegates will 


mpleted their 





PROHIBITION AMENDMENT 


Local 


106 


eac h 
Sen. Dist 


3 tor eact 
ng. Dist 


str 


r eact 
Cong. Dist.) | 


By Rep. Dists 


By Rep. Dist 


Counties 
162 

tic 
( tie 
Rep. D 
—a 
Rep ) 








swears what he is, not what he will do. If he re 
ceives the highest number of votes in his county 
(the convention consists of one delegate from each 


of the seventy-five counties) he is entitled to “sit” 
in the convention. Under another provision in the 


statute, the ballot must carry the question of repeal 
or no repeal to be voted on separately, and the re 
turns on this question are tabulated for the whole 
State and certified to the convention immediately 
upon its being convened There upon, declares the 
statute, “the convention shall cast the vote of the 
convention for whichever side” of the question a 
majority of the total number of votes was cast 
That’s all there is to it. It seems quite in order fot 
the statute to add that the convention shall “imme 
diately adjourn.” 

Arizona joins Alabama and Arkansas, to make 
an alliterative association, a'l apparently bent on 
exposing themselves t 
stitutional trouble a 
ing a referendum per se, proceé 


unnecessary con 


‘o 


s possible. This State, eschew 
is to put the pro 


accordance 
A triple answer c 
first, he is guilty 
second, his vote will not be cons 
deemed 
fashion, the State takes the reca 
of the convention picture and remits 
proceedings appropriate to his misdemean 
more important, from the point of 
vention action, the way is made cleat 
a delegate more agres 
voters’ instructions 
Law suits are invited by statutes 
There is the p 
Arkansas the refer 

in the Ohio case 
held to be se 


suppose he doesn’t? 
from the law: 


acter just descril 


enjoined, as 1 


verbial teeth into the law wherewit!l 
writer in another 
to masticate the delegate who violates 


vote at 








with 


vacant. 

















oes! 
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judicial surgery to 
ilt in Alabama) so that the part 
of delegates could be saved, 
ne to the referendum be lost. 
lat an injunction suit is not 
holding of the election or the 
convention, it may be that no 
k of the certification of the rati- 
t the State would be counted as 

the reé te thirty-six to ratify. 
se attempts to bind the delegates 
yte, some States have thrown 
around the deliberative aspect 
Thus, the requirement, as in 
rmission, as in Tennessee, that 
e thre ites of delegates, one “for,” one 
unpledged.” Under such a plan 
ot at all likely, that the conven- 
sed, at least where the vote is 


legat ge and no others, entirely of dele- 

unpled s to how thev would vote. Ina 

fe St in Maine, there will be no 

the election of a specified num- 

Even so while the statutes re- 

tions of “for” or “against,” the 

late individually commit themselves. 

it] statutes as these furnish the near- 
fully deliberative convention. 

Such | een the answers in the States to 

~ a to elect the delegates and 

t nt the conventions. Judged by the re- 

States in which the plans so far 

been put to the test, they seem well designed 


their operation. Michigan, as a 


eer wit nvention composed wholly of local 


‘ \\ = | 
es ‘ nsin, Di 


zing the trail with an all- 


a 
ge dele mn, and New Jersey, trying out for 
rst til tandem team of local and at-large 

gates, | ill come through without mishap 

indus I \s far as the election of dele- 


ned, the ground is pretty well 


lardl uch can be said in respect of nomi- 
it area, indeed, political consider- 
ns have been the source of many difficulties and 
ys; and the schemes to provide for nomination 
legate re just about as heterogeneous as the 
ical influences in the several States. A pro- 


o many of the statutes provides 
nominations shall be by petition and that no 
| to be qualified on a 


i pe deeme¢ 
the number of delegates to be 


-_ 

d. QO fying candidates are selected on the 

sis of those having the greatest number of signa- 
on tl petitions 

\s the States successively and successfully go to 

Ils these elections something more prob- 

is bei ettled than that the state plans really 

work. What is transpiring will have its influ- 

on tl nstitutional controversy mentioned 


beginning of this paper concerning national 
ower to provide for the calling of 
ns. With the merits of that contro- 
ever particularly concerned. Neither 


I | I doubt whether either side could 
ive case. One thing at least is clear: 
Constitution does not contain an explicit 
e1 ther thing is so nearly certain that it 


ed on an\ 


reasonable construction 


by Congress would be accepted by the Supreme 
Court. 

So, in choosing to leave the whole matter to 
the States, Congress was giving its interpretation 
of the Constitution. There is no suggestion that 
Congress intended to assert any power other than 
that specifically mentioned in the Constitution, 
namely, to designate whether the amendment 
should be ratified by legislatures or conventions. 
It would have been easy to frame such an asser- 
tion—e.g., a declaration by Congress that the dele 
gates should be elected and the conventions held in 
accordance with the laws of the States. State laws 
in such an event might have been deemed applic- 
able, not by their inherent force, but by reason of 
the will of Congress. 

But though Congress was silent, there is 
ample evidence that the States contemplated the 
possibility even of delayed congressional action on 
the subject. In twenty or more statutes a section 
appears—and most of the sections are substantially 
the same—to the effect that if Congress does pre- 
scribe the manner in which the conventions shall be 
constituted and doesn’t make an exception of States 
which have already acted, then the state Act “shall 
be inoperative” and state officers are authorized and 
directed to act in obedience to the federal statute 
“as if acting under a statute of this State.” 

As against such amicable acquiescence, how 
ever, one State, New Mexico, offers the militant 
declaration that “Any attempt on the part of Con 
gress in any manner to prescribe how and when 
the delegates to the convention may be nominated 
or elected, the date on which said convention shall 
be held in the several states, the number of dele- 
gates required to make a quorum, and the number 
of affirmative votes necessary to ratify the amend 
ment submitted to such conventions, or any other 
requirements, shall be null and void in the State of 
New Mexico, and all officers of the State, or any 
sub-division thereof, are hereby authorized and re- 
quired to resist to the utmost any attempt to exe 
cute any and all such congressional dictation and 
usurpation.” 


Washington Letter 


1266 National Press Bldg., 
Washington, D. C., June 10, 1933. 


General Orders in Bankruptcy 


N May 15, 1933, the Supreme Court of the United 
States promulgated the following order: 


“ORDER LI. 


“The General Orders in Bankruptcy heretofore promul- 
gated by this Court are amended by including therein a new 
order, numbered LI, to be immediately effective, and reading 
as follows: 

“*No ancillary receiver shall be appointed in any District 
Court of the United States in any bankruptcy proceeding pend- 
ing in any other District of the United States except (1) upon 
the application of the primary receiver, or (2) upon the ap- 
plication of any party in interest with the consent of the pri- 
mary receiver, or by leave of the court of original jurisdic- 
tion, or a judge thereof. No application for the appointment 
of such an ancillary receiver shall be granted unless the peti- 
tion contains a detailed statement of the facts showing the 
necessity for such appointment, which petition shall be veri- 
fied by the party in interest, or the primary receiver, or by 
an agent of the party in interest or primary receiver specifically 
authorized in wiiting for that purpose, and having knowledge 
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h uthori 


of the facts Such au ratiot il attached to 
petition.’ ” 
“May 15, 1933.” 
An Act to Amend Section 1025 of the Revised 
Statutes of the United States 
On May 18. 1933, the President 


lic No. 16, prov ding 


ipproved Pub 





“That section 1025 of the Revised Statutes of the United 
States be, and the same here amended so as to read as 
follows 

“*Sec. 1025 Ne ndictment l resented by a 
grand jury in any district or other rt of the United States 
shall be deemed insufficient, nor shall the trial, judgment, or 
other proceeding thereon be affected by reason of any defect 
or imperfection in matter of form only, which shall not tend 
to the prejudice of the defendant, or by reason of the attend 
ance before the grand jury d the of testimony of 
one or more clerks or stenographers « loyed in a clerical 
capacity to assist the district attorney or other counsel for the 
Government, who shall, in that connect be deemed to be 
persons acting for and on behalf of the ted States in an 


official capacity and fun 


Limiting Jurisdiction of the District Courts 


On June 6, 1933, Senator Norris 


from the Com 


mittee on the Judiciary, submitted a favorable report 
(S. Report No. 125) on S. 752, introduced by Sen 
ator Johnson, to amend Section 24 of the Judicial 


Code as amended, with respect to the jurisdiction of 


the district courts of the United States 


over suits re- 

lating to orders of state administrat boards 
A minority report (Report No. 125—part 2) was 
filed on behalf of Senators Stephens and Austin, who 


reported unfavorably and recommend 
be not passed. 
This bill is 

troduced during the 72d Cong1 
introduced at the 
Senate Judiciary Committee, 
it to a subcommittee 
(Chairman of the subcommittec 
Van Nuys and Austin. The sul 
a favorable report to the full con 
plication of several parties wl 


that the bill 
tically the sam as S. 32 
, and when it was 
ind referred to the 
Committee referred 
Senators Norris 
Black, 
committee submitted 
mit but on ap- 
desired to be heard, 


prac 
73d Congress 
that 
composed ot 


Stephens, 


Lee. 


ho 


the full committee referred the bill back to the sub 
committee with directions to hold hearings 
A hearing was held on May 26 in the Senate 


Judiciary Committee room at which Hon. Clarence 
E. Martin, President of the American Bar Associa 
tion, and Honorable J. Harry Covington, Chairman 


of the Committee on Jurisprudence and Law Reform 


of the Bar Association, appeared. The views of the 
American Bar Association in opposition to the pro 
posed legislation were presented by Mr. Edward W 
Everett of Chicago, Illinois, a member of the Com 


mittee on Jurisprudence and Law Reform 
The hearing was printed by the 

Committee 

Jurisdiction of Federal C 


Senate Judiciary 


and is entitled “Limiting 


for distribution 


ourts.”’ 


In the majority report written and presented by 
Senator Norris, it is stated that the bill has been 
considered by the Committee on the Judiciary in two 
Congresses. The report states: “One cannot escape 
the conclusion that those who are opposing the bill 


are resorting to tactics in have but one effect, 


and that is to delay final action by the Congress. The 
American Bar Association was given full opportunity 
to express its ideas at the first hearings. Nothing 
new was presented at the subsequent hearing. It was 
simply a rehashing of the old argument made over 


and over again, but until the Committee 





the 


BAR ASSOCIATION JOURNAI 


on the Judiciary 


a third referen 
directions 


1 Sy ] 


succeeded 
I 
press. 
The follow 
to the 


impossible to get 


majority 


his bill has 
tion of Federal dis 


the enitorcement 
commission Of a 


action 1s compl 


is based solely upor 
jurisdiction 


where 
such order of su 
otates, 
a public 
and has 
where a plain 
by the la 


and where 
utility, ¢ 


} 
veen mat 


ws 


loes not 





peedy, 
of th 


ce of the bill to a 


action 


laying 


action 


} 
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ing is tik 
report: 
lor object 
courts 
order of 


state or to 


its 
it 
an 
e with such order 

is claimed on 
h board to the 


such order 


an 


affects th 
intertere 
le after reasonable m 
and 
e State.” 


emncient re 


was about to act, 


until 
at the present 


| taki: 
the tak! 


ground of diver 


it 


al 


Ss 


to hold hearings, those oppose 


+t 
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to enjoin, 
adm 
enjoin, suspet 





Constitut 


rat 


with 


tice 


Senator Norris quoted at length 


204 


made on S. 3 
cited the c 


he 
‘ Se rvice 


I ublic 
he stated, was 


Court 


Supreme 

Court. “It is a 
“that this clain 
udges and Stat 


claim is simply 
Under the 


real object ws.” 


of cases to Fede Ta 


“An 


ymmuttes t the 


examinat 


ot the witnesses \ 
, 
Was a 


is¢ OT 


‘privilege tl 
t 
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3 during the 
Great 
Commission of 
not an isolated one 


ipheld the 


1 
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1 of ‘prejudice’ on 


previous | 
Northern 
Montat 


judyment 


me 3 « 
e ofhcials does not exis 


a sham and a delusio 


heading, “the real 


the report, speak 


ral courts from Sta 
of the testimony 
Judiciary Committee 


ery honestly and 


1 
opie 


ms 
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at 2 


ak 
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frankly 


ey had always possesse 
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to retain i There is no doubt but that 
great value. When a citizen of one St 
State and engages in business in the 
laws of that State, and he gets into 
citizen of that State, why should he not 


mit his 


as every citizen thereof is compelled to 

ol having the choice ot going into one of 

is not only of great value, but it is ofte: 

and detriment to the other party to the lit 
\ccording to the report, litigat 

courts is more expensive than in St 

there are many places in the United Sta 

gants must travel several hundred miles t 

place of trial if they are sued in Federal 


The report cites again the case of Bla 


Co. v. 


laxi 
| S. 518 


Bri 


in a state other 
for the purpose 


going into a 


controversy to 


wn and Yellow 


that in 
of gaining an 


than 


; } 


the courts of that St 


Taxi 
8, as an example of a corpor 
which it 
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Federal court in lifigat 
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the passage of t 
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WASHINGTON LETTER 


+ Dall. 8), the report states that 
hat this bill cannot be success- 
nstitutional grounds” because “so 
of inferior courts is concerned, 
such jurisdiction within the limits 
Constit is it pleases and, having thus given 
kewise within the power of Con- 
y either in whole or in part. 
eport lists the following objections 


i at " 
ward abolition of Federal courts. 
ssary if a stay of the order complained 
irt; Judicial Cede, section 266, then 
us the proposed bill 
se to surrender the protection of 
iy do so by passing a stay-order statute 
Nebraska, Wisconsin, Arizona, and 
t not to be compelled by Congress 
result in a denial of a review of the 
ot ate | ts 
a confiscatory order could de- 
ack of a stay 
be provided for to do justice to all 
showing of abuse in existing procedure 
would justify the removal of the exist 
which the Constitution gives, and 
emove 
nent of utilities in all States has de- 
tion of the Federal courts against con- 
llions of individuals and many eleemo- 
fe insurance companies, and savings 
securities representing that development ; 
his protection and therefore impair 
iture development 
S f the public would consequently be in- 
e passage this bill. The consumer 
nju ed.” 
ding to the minority report, “picks 


iss of citizens and deprives them of 

unities, to which all citizens in the 

itled”’ and if passed, “great 

ew be done to the utilities and their in- 
om them their right to seek 


courts 





ponents of necessity to re- 
ts of congestion is without merits 


re Federal Courts have 
State regulatory bodies 
reover, it must be acknowledged that 


ngestion should not be obtained by the 

able rights in important litigation. . 
not passing this bill is found in the 
review by the Supreme Court of the 
St ase comes up from State courts rather 
The importance of the facts found 
nion of Mr. Justice Holmes in the case 
Coast Line (211 U. S. 210, L. C. 228): 
were required to take no active steps 
writ of error from this court to the 
after a final judgment, they would 
lready found against them. But 
rights turns almost wholly upon 
Whether their property was taken 
1 valuation of the property, 
ived fs the proposed rate, and the 
tw pure matters of fact. When 
w is tolerably plain All their con- 
repeat, depend upon what the facts are 
ve forbidden to try those facts 
ng if otherwise competent.’ 
ractice review of facts found in 
tive disadvantage to untrammeled ad- 
pared with the original trial of 
petition for injunction, or such review 




































































of facts as may be had upon writ of certiorari or by appeal, 
in the Federal courts. 

“Since the stated object of the bill could be accomplished, 
in all States which desire such object, by means of State 
statutes, without the destruction of rights, and without the 
beginning of the breakdown of the jurisdiction of Federal 
courts in other States which apprecate those rights, and de- 
sire to preserve them, this bill should not be approved.” 


Securities Act of 1933 

On May 27th, the President approved Public 
No. 22, to provide full and fair disclosure of the char- 
acter of securities sold in interstate and foreign com- 
merce and through the mails, and to prevent frauds 
in the sale thereof, and for other purposes. 

The act provides for the registration of securities 
with the Federal Trade Commission under the terms 
of the act and such rules and regulations as may be 
promulgated to carry out its provisions. Certain se- 
curities and transactions are exempted from the op- 
eration of the act. Unless a registration statement is 
in effect as to a security, it shall be unlawful to make 
use of any means or instrument of transportation or 
communication in interstate commerce or of the mails 
to sell or offer to buy such security through the use 
or medium of any prospectus or otherwise; or to 
carry or cause to be carried through the mails or in 
interstate commerce, by any means or instrument of 
transportation, any such security for the purpose of 
sale or delivery after sale. 

A filing fee of one one-hundredth of 1 per centum 
of the maximum aggregate price at which such securi 
ties are proposed to be offered is required and the 
effective date of the registration statement is the 
twentieth day after filing, unless the Commission re- 
fuses to permit same to become effective. If untrue 
statements or omission of material facts are found to 
exist, the Commission may by a stop order suspend 
the effectiveness of the registration statement. 

Review of the orders of the Commission may be 
had in the Circuit Courts of Appeal or the Court of 
Appeals of the District of Columbia within 60 days 
after the entry of the order. 

Complete data must be filed in triplicate in ac- 
cordance with the requirements of the thirty-two par- 
agraphs of Schedule A of the Act in so far as securi- 
ties are other than those of a foreign government, and 
in the latter case the data called for in Schedule B 
must be furnished. 

In the event of an untrue statement or of failure 
to state a material fact to make the registration not 
misleading, any person acquiring the security may ste 
the signers of the statement, or the directors, part- 
ners, underwriters, and every accountant, engineer or 
appraiser, or any person whose profession gives au- 
thority to a statement made by him, to recover the 
consideration paid or for damages if he no longer 
owns the security. 

“The district Courts of the United States, the United 
States courts of any Territory, and the Supreme Court of the 
District of Columbia shall have jurisdiction of offenses and 
violations under this title and under the rules and regulations 
promulgated by the Commission in respect thereto, and, con- 
current with State and Territorial Courts, of all suits in 
equity and actions at law brought to enforce any liability 
or duty created by the title. No case arising under 
this title and brought in any State court of competent juris- 
diction shall be removed to any court of the United States.” 

One who violates the act shall be subject, on con- 
viction, to a fine of not more than $5,000, or imprison- 
ment for not more than five years, or both. 














MICHIGAN 


By A. P. JoHNson 
Educational Director, Grand Rapids Furniture Exposition 


RAND RAPIDS, MICHIGAN, to which the boom of 1836 and 1837. The land, a 


American Bar Association turns for its next coup’e of bachelor farmers who cat 
annual meeting, August 30, 31 and September things over,” was only “middlin’ good,” but t 


4 


1, is a city of 178,000 people, situated in the western people wouldn’t have a market half 


LIGHTS AND SIDE-LIGHTS ON GRAND RAPIDS, 


‘cording to 


ne to LOO! 


as good 


center of the lower Michigan peninsula and famed Boston in a hundred years. In fact, aside from bs 


for its prominence in two distinct realms of renown. ing a community necessarily limited bv the agt 
It is familiarly known as “The Furniture Capital cultural and trading activities of its surroundings 
of America,” by reason of its influence upon the no one as late as 1840 would have ventured a fu 
best in household artistry, and it has come to be re-_ ture for Grand Rapids much beyond 2,000 popula 
garded as the gateway to one of the greatest play tion. 

grounds of the nation; that limitless stretch of ro Between 1840 and 1850, however, Grand R 
mantic, scenic and life-invigorating outdoors that ids received its first industrial inspiration in the 


surrounds the city in all directions and extends 
north to the Straits of Mackinac 

In all probability, there is no city in the United 
States which enjoys a greater diversity of attrac- 
tions. In the summer, it becomes a Mecca of thou- 


where hand-made furniture was pros 
significant that even in those early da 
ture made in Grand Rapids was best k 
quality. Deacon Haldane, Archibald 
sands of nomads who trek through its streets on Enoch W. 
their way to air, water and sunlight. As such, it Widdicombs, Berkeys 
resolves itself into a caravansary for those who 
play, who have thrown care to the winds, who seek 
freedom and surcease from the pressures of eco 
nomic responsibility. Its other self, equally attrac- 
tive to numbers, is its mastery in a great industrial 
art, that of creating, displaying and disseminating 
things that make for comfort and beauty in the 
home. Other thousands journey to Grand Rapids 
continuously—some twice, others four times a year 

to keep abreast of all that is new in home beau 
tification. 

Grand Rapids was founded in 1826 by Louis 

Campau, a descendent of the Picardy Campaus who 
came to Montreal in the seventeenth century. He 
is regarded in Grand Rapids much as is Father niture originates in Grand Rapids than 
Knickerbocker in New York, Father Dearborn in duced there. 
Chicago and as the people in Philadelphia look back The 
upon Benjamin Franklin. He was at once an ad 
venturer, a trader and philosopher, charged with 
the restlessness of the pioneer and ably equipped 
to trade with the Chippewas, Ottawas, Pottawat 
tomies and Wyandots who dwelt in the great Grand 
River valley and looked upon him as “the white 
man who kept his word.” 

The formative days of Grand Rapids differed 


Footes, Slighs 


reader of these reflections, but they ar 
cant in the American furniture indu 
those of the Goulds and Vanderbilts in 


copper. 


it happen that Grand Rapids became 
center? It was not in its beginning an 
situated with any particular advantage 
raw material or market. It has none o 


bution. Nor can it be said that the city 
for the volume of its production. Muc 


tioned patriarchs of the industry. Earl 
tory, Grand Rapids received a rich 

tries of Western Europe and from E: 
incident with their immigration came 
shrewd and sound traders from New | 
the east. The two types had much in « 


predominating traits being conservat 
little from those of all mid-western cities which highly developed natural integrity. WI 
found their origin in the fur trade and grew out of artisan made and the trader sold had to |! 
the soil or through the natural products of the land Anglo-Saxon enterprise coupled wit] 
For a few years, the French |: 


inguage was used as_ gality, established 
much as the English. In fact, one Harriet Burton. building in the furniture industry. a pr 
writing her reminiscences years later, quotes Louis was reflected in the growth and devel 
Campau as saying he did not “talk Yankee” very city. 
well in those early days 


a slow but sound 


>? 


It was not until 1833, when surveys of public drift of 


furniture thought tow ard \y 
lands had been made. that Cs! in 1 Ra ids began to 
= ~ 


soon earned for the city a renown wi] 


take on the atmosphere of an American village described by the title it received, “The 
Groups of settlers, some from the east, others emi- (¢ apital of America.” Furniture being a 


grating from European countries, were attracted to that readily cannot be transported as 
the village largely through the speculative fever earl, became a custom among retail 

; : : . 
which spread over the central west during the land journev to furniture centers, there 
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Winchester, followed by tl 


that of Carnegie in steel or the Guggenheims in 


answer lies largely with the 


The quality of its product and the 


establishment by several cabinet-makers of shops 
7 
luced. It is 


ays the furni 
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are names which may not mean much to the casual 
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LIGHTS AND S1pDE-LIGHTS ON GRAND RAPIDS 
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irchases from the displayed stocks of the manu- 
cturers. More and more such buyers came to 
rand Rapids during the seventies, with the result 

t othe nufacturers of furniture came to 
rand Rapids to display their wares. The first fur- 
ture exhibition, or market, was held in Grand 
<apids in 1878 and proved so successful that man- 


er cities determined it would be 
their advantage to have displays of their furni- 
t nual markets. And thus was estab- 


’ hat . 


shed what is now known as the Grand Rapids 


iture Exposition, an organization which exer- 
ses the largest single influence upon all quality 


irniture made and distributed throughout the 


[The members of the American Bar Associa- 
n and their wives are invited to view this display 
ring the forthcoming visit to Grand Rapids. 


lanufacturers and exhibitors of furniture will place 


heir disposal all the display facilities of the Ex- 
bition, with proper guides to give such informa- 
and value of furniture as will give 
sitor an intelligent evaluation of the subject. 
Ithough furniture and furniture production, 


its kindred and related activities, such as 


woodworking machinery, material, finishes and, not 
to overlook the largest contingent of furniture de- 
signers in the country, constitute by far the largest 
combined industry of Grand Rapids, the city has 
many other qualities and attractions of interest to 
a convention visitor. 

In its civic structure it enjoys the distinction 
of being the first city in its class in the Union in 
the number of individually owned homes. For a 
number of vears it was surpassed in home owner- 
ship by Des Moines, Iowa, which ceded its leader- 
ship to Grand Rapids in 1930. It was among the 
early cities in the country to adopt the commission- 
manager form of government and conducts its 
schools, library and museum through non-political 
boards which have kept these institutions at an 
exceptionally high standard. Its Public Library, 
founded in 1871, has become a model in the serving 
of the community with educational material and 
contains among its more than 300,000 volumes the 
largest individual collection in existence of books 
relating to the furniture arts and crafts. 

No survey of Grand Rapids would be complete 
without reference to its ethical and artistic life, as 
reflected by its educational institutions, its cultural 
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pursuits and spiritual ideals. The 
of its people being engaged in an industry 
pursues its course largely through artistic channels, 
there is a corresponding reflection of artistic 
thought in the institutional life of the community 
Its public school system 1s one of the best and 
largest in cities of its class. The uniform excel 
lence of its school buildings and the comprehensive 
plan upon which they have been erected; the large 
percentage of the city’s children who attend and 
graduate from high schools; the equally high per 
centage of public school graduates who carry on 
their studies in higher institutions of learning, have 
combined to place the city in the forefront of en 
lightened progress. 

In the realm of the pure arts, 
cott Kendall Memorial School, a gift to the com 
munity by the late Mrs. Kendall in memory of het 
artist husband, is a school of art where the funda 
mental principles of drawing are taught to students 
of talent. Its courses of study are laid along the 
most rigorously accepted lines of classical proced 
ure, on the theory that every artist first should 
learn to draw. Courses of study at the Kendal 
school are recognized by all universities and ful 
credit given to its students. David Wolcott Ken 
da'l, from whom the school is named, was himself 
a distinguished artist and student and one of the 
foremost of furniture designers in America. 

Calvin College and Seminary, owned and con 
ducted by the Christian Reformed Church, is an 
inspirational contribution both to the educational 
and spiritual life of Grand Rapids. The college, 
which enjoys a high rating of its graduates among 
the higher educational institutions of the country, 
gives a completely 


which 


the David Wol 


l 


cademic 
schooling leading to an A. B. degree in the general 


collegiate course and an A. B. degree in education 


rounded course of a 
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FOR 


‘J he co'lege also las 


ing and pre medical 


a pre-law course, ] e1 
The seminat list 
divinity school and requires an A. B. degres 
entrance. Its students graduate for 

into pastorates of the Christian Reformed ‘| 





The hig st civic asset of whi (iI 
ids rightfully may boast, is a cit 
torium recently constructed at a cost « 1¢ 
$1,500,000. It is this structure, a marvelous! 
plete edifice for large gatherings, that make 
sible the forthcoming meeting in Grand Ray 
the American Bar Association. The iilding 
modern design built upon classical lin Al 
ties of proven success in other structures 
type have been incorporated in the Gr 
Civic Auditorium which is a model its } 
among all existing convention and bl 
Its main auditorium measures 170 feet le l 
feet long, seating comfortably 5,700 peop! 
achievement in acoustics makes tl 
heard without difficulty in all part 
which, however, is equipped with s 
tion whenever such devices ar 
auditorium has twenty-six doub] 
may be filled or emptied in a1 ( 
time 

The building also has ac 
torium, seating approximately 1,000 ( 
equipment in both the main and « 
merous committee and small ass« l 5 
an exhibition hall 232 feet by 17 l 
approximately 40,000 square feet of b'e « 
bition space, which when desired ca: e chat 
into a large dining room. The wood rk throu 
out the entire building is of the particular e> 
lence for which Grand Rapids is noted an 


of and by itself one of the main 
Structure 


THE ASSOCIATION’S 


FIFTY-SIXTH ANNUAL MEETING 


Wednesday Morning, August 30, at 10 o’clock 
Civic Auditorium 
Address of Welcome. 
Response to Address of Welcome 
Annual Address by the President of the Asso 
ciation. 
Announcements 
Report of Secretary 
Report of Treasurer 
Report of Executive Committee 
Wednesday Afternoon, August 30, at 2:30 o’clock 
Civic Auditorium 
Address. (Speaker and subject to be announced. ) 
Statement concerning the work of the American 
Law Institute, William Draper Lewis, Director. 
REPORTS OF SECTIONS 


Bureau, Charles S. Lobin 


Comparative Law 
gier, Washington, D. C 

Conference of Bar Association Delegates, David 
A. Simmons, Houston, Texas 

Criminal Law, 


Justin Miller, Durham, N, C, 


Judicial Section, John M. Grimm, Cedar Rapids, 
lowa. 

Legal Education and Admissions to the Bar, John 
Kirkland Clark, New York City. 

Mineral Law, D. J. F. Strother, Welch, W. \ 

Patent, Trademark and Copyright Law, Jo Bail 
Brown, Pittsburgh, Pa. 

Public Utility Law, Lovick P. M Memphis 
Tenn. 

National Conference of Commissioners on Uni 
form State Laws, William M. Hargest, Harrisburg, Pa 
Wednesday Evening, August 30, at 8 o’clock 
Civic Auditorium 
Address 

later. ) 


(Speaker and subject to be announce 


10:00 o'clock 
Pantlind Hotel 
Reception by the President of the Association 
Thursday Morning, August 31, at 10 o’clock 
Civic Auditorium 
Address 


i : 
Speaker and subject 


ul 
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RTS OF COMMITTEES 


Dumont Smith, Hutchin- 
fton Rogers, Boul- 
1 Law Reform, J. Harry Coving- 
George W. McClin- 


Procedure x 


Silas H. St 


Alexander B 


rawn, Chicago, III. 
Andrews, Raleigh, 


Maritime Law, Braden Vandeven- 


ish C. Butler, Chicago, II. 
ter H Eckert. ( hicago, Ill. 
lliar P MacCr icken, 5t.. Wash- 


I) ¢ 
: Thursday Afternoon, August 31, at 2 o'clock 
: Auditorium 
| subject to be announced. ) 
Com f 
A , ] ( Co per, ie Jackson- 
| 
j ( john W. Guider, Washing- 
) ( 
( s and Grievances, Arthur E. 
er. N. Y 
( . Charles A. Boston, New York 
autl ctice the Law, John G. Jack- 
New York | 
t ‘ Dist Columbia, William 
Sul \\ eton I). ¢ 
Comme Law and Bankruptcy, Jacob M 
ishly, St. | Mo. 
Thursday Evening, August 31, at 8:30 o’clock 
vic Auditorium 
Addre aker and subject to be announced 


ter 


Friday Mor 


ee eee 





kson 


ning, September 1, at 10 o’clock 


inatitorium 
ject to be announced. ) 
M MITTEES 


John H. Wigmore, 


the Bar, Jefferson P. Chandler, 


Vanderbilt, Newark, N. J. 
irk, Reginald Heber Smith, Boston, 
f Presidential Inauguration, L. 
, Miss 

anges in oStatuts 


York City 


; 


Law, Joseph P 


Friday Afternoon, September 1, at 2:00 o’clock 


4 17 d fu liorium 
g , 
; Speaker and subject to be announced. ) 
\ Law. Louis G. Caldwell, Washing- 
DD. ( 
| I y of Congress, James 
eT | S ngton, | ») { 
Fe \ppointments, John W. Davis, 
( Bar Association Medal. 
Oo < 
\ | S S 


-ROGRAM FOR Firty-SixtTH ANNUAL MEETING 


Friday Evening, September 1, at 7:30 o’clock 
Annual Dinner of the Association. 


Among the speakers who have accepted invitations 
to address the Association are: 

The Attorney General of the United States. 

Dr. Leonide Pitamic, Envoy Extraordinary 
Minister Plenipotentiary of Jugoslavia. 


and 


Hon. P. J. McCarran, Member of Senate Judi 
ciary Committee. 
Hon. John J. Parker, Judge of Circuit Court of 


Appeals of the Fourth Circuit. 
Program assignments of these and 
speakers will appear in the next JoURNAL. 


additional 


Tentative Programs of Commit- 
tees, Sections and Other 
Organizations 
Special Committee on Unauthorized Practice of 
the Law 
Room C, Auditorium 
Tuesday, August 29, at 2:00 P. M. 

John G. Jackson, Chairman, presiding. 

Consideration of “Commercial and Credit 
Agencies and their Relation to the Practice of 
the Law.” 

Speakers to be announced later. 

General Discussion. 





Standing Committee on Commercial Law and 
Bankruptcy 
Room A, Auditorium 
Tuesday, Aug. 29, 10 A. M. 
Detailed be announced later 


program will 


Comparative Law Bureau 
Parlor A, Pantlind Hotel 
Tuesday, August 29, 1933 


1:00 P. M. 
Meeting of Council. 

2:00 P. M. 
Meeting of Bureau. 


Conference of Bar Association Delegates 
Concert Hall, Auditorium 


Monday, August 28, 1933 
Morning Session, 10:00 o’clock 

David Andrew Simmons, Chairman, presiding 

Address by Chairman. 

Debate: Best Method of Judicial Selection. 

This debate will have four sides; one speaker 
will present one each of the following (a) executive 
appointment; (b) direct election by the people; (c) 
bar association primaries; (d) other methods of se 
lection. The speakers will be announced later. 

Discussion by the delegates of Methods of Ju- 
dicial Selection. 

Committee Report: 

Judicial Selection, A. V. 
Ohio 


Cannon, C'eveland, 
Luncheon, Pantlind Hotel. 
Afternoon Session, 2:00 o’clock 
Concert Hall, Auditorium 
Committee Reports: 
Cooperation Between the Press and the Bar, 
Andrew R. Sherriff, Chicago, Illinois, 
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Sar Integration, Carl \ Essery, Detroit, 
Michigan. 

State and Local Bar Activities, Morris B. Mit- 
chell, Minneapolis, Minnesota. 

Accident Litigation, Henry S. Drinker, Jr., 
Philadelphia, Pennsylvania 

Bar Reorganization, Robert H. Jackson, 
Jamestown, N. Y. 

7:00 P. M. 
Colonial Room, Pantlind Hotel 


Annual Dinner for Members of the Conference 
and the American Judicature Society, ladies and 
guests. 

Section of Criminal Law 
Colonial Room, Pantlind Hotel 


Tuesday, August 29, 1933 
2:00 P. M. 
Justin Miller, Chairman, presiding 
Report of Chairman 
Report of Secretary 
Report of Committees on 
a. Cooperation with American Law Institute 


b. Cooperation with American Legislators’ 


Association. 

c. Cooperation with American Prison Associ 
ation. 

d. Cooperation with International Associa 
tion of Chiefs of Police 

e. Criminal Procedure 

f. Medico-Legal Problems 

g. Mercenary Crime 

h. Cooperation with American Psychiatric 
Association. 


i. To Examine and Report upon the Code of 


Criminal Procedure, Drafted by the American Law 
Institute. 

Two addresses on the Institute Code—speak 
ers to be announced. 

8:00 P. 

Report of Committee on Personnel in the Ad 
ministration of Criminal Justice 

Two speakers to be announced upon the sub 
ject of Personnel in the Administration of Criminal 
Justice. 


Judicial Section and National Conference of 
Judicial Councils 
(Joint Meeting) 
Room F, Auditorium 


Tuesday, August 29, 1933 
10:00 o'clock \ M 

John M. Grimm, Chairman of the Judicial Sec 
tion, presiding. 

Address of Welcome by Hon. Arthur J. Tutt'e, 
Judge of the United States District Court, Detroit, 
Michigan. 

Response by Hon. Edward R. Finch, Vice 


Chairman, Presiding Justice of the Supreme Court, 


Appellate Division, First Department, New York 
City. 

Address by Professor Samuel Williston, Har 
vard Law School, “The Judge and the Professor.” 

General Discussion of the following subjects: 
Waiver of juries in civil and criminal cases 
2. Oral or written instruction to the jury 
Less than unanimous verdicts. 


( 
¥ ? 
Ol 


o>) 











2:00 o'clock P. 


Edson R. Sunderland, Chairman the } 
tional Conference of Judicial Councils, presiding 
Detailed program to be announced late b 
7:00 o'clock P. . 
Annual Dinner for Members, Ladies as ts) 
Guests. = 
a — . 
Section of Legal Education and Admission to the 


Bar 
Veterans’ Room, Civic Auditorium 
Tuesday, August 29, 2:00 P. M. 
John Kirkland Clark, Chairman, Presiding 5 
Address by the Chairman. 
General Discussion of the subject “What ( 
stitutes a Good Legal Education.” 
Speakers to be annownced later 


Section a Mineral Law 
Room G, Civic Auditorium 


Tuesday, August 29 


Baber 


10:00 A. M. 
D. J. F. Strother, Chairman, Presiding i 
Re ading of Minutes. 4 


Disposition of Routine Matters 

Appointment of Nominating Committee 

Address by Hon. Pat Malloy, Assistant Attor 
ney General of the United States, “Taxation in In 
dustry.” 

Report of Nominating Committee 


2:00 P. M. 
Report of Committee on Conservation of Mi 
eral Resources. 
Detailed Program to be announced later 


Section of Patent, Trademark and Copyright Law 
Directors’ Room, Civic Auditorium 


Monday and Tuesday, August 28 and 29, 1933 ; 
Jo Baily Brown, Chairman, presiding 
Sessions will be held at 10:00 A. M. and 2:00 
P. M. each day and reports of Section Committees 
and new matters that may be brought up will be 
presented and considered 
Tuesday, August 29, 7:00 P. M. 
Kent Country Club 
Annual Dinner for members, ladies and guests 
Section of Public Utility Law 
Veterans’ Room, Civic Auditorium 
Monday, August 28, 9:00 A. M. 
Meeting of Council, Pantlind Hot : 
First Session, 10:00 A. M } 
Lovick P. Miles, Chairman, Pre 9 | 
Address of Welcome. (Speaker to be | 


nounced. ) 

Address by Chairman Lovick P. Miles, Mem- 
phis, Tennessee. 

Report of Standing Committee to Survey and 
Report as to Developments during the Year in the 
Field of Public Utility Law. Leslie Craven, Duke 
University, Durham, N. C., Chairmat 

Address: “Regulation by Conference,” Nath 
aniel T. Guernsey, New York, N. \ 

Discussion of Report and Addres 

Discussion will be opened by Hon. David E 
Lilienthal, Madison, Wisconsin. 
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\ View Omena Bay, Leelanau Peninsula, West Michigan. Easily reached over Michigan Scenic 
Highway 22, which connects with U. S. 31 at Honor. 
Courtesy Talbert Abrams; negative by A.B.C. Airline Corp. 


Second Session, 2:15 P. M. 


Addre Speaker to be announced later.) 
Report of Special Committee to Report upon 
he Extent to which the States and the Federal 
vernment respectively may Regulate Contract 
urriers on the Highways and Waterways. E. J. 
uett, Louisville, Kentucky, Chairman. 
Discussion of Address and Reports. Discus- 
on will be opened by Kenneth F. Burgess, Chi- 
igo, [lin 
New | ess 
Adjor ent 
Tuesday, August 29 
Third Session, 10:00 A. M. 
\ddress Speaker to be announced later.) 
Xeport of Committee to Report on the Regu- 
n of Holding Companies and of the Relations 
etween | ig Companies and Affiliated Oper- 
oe Li es Henry G Wells, Boston, Mass., 
\ irn 
Re Committee to Report on Legal As- 


pects Involved in Cases where the Utility Charges 
tes for Different Classes or Kinds of 
rvice, Certain of which Result in a Loss or In- 


adequate Profit. William L. Ransom, New York 
City, Chairman. 

Discussion of Address and Reports. Discus- 
sion will be opened by Harry J. Dunbaugh, Chi- 
cago, Illinois. 

Report of Nominating Committee and Election 
of Officers. 

New Business. 

2:00 P. M. 

Golf, Blythefield Country Club. Putting and 
bridge for the ladies, 

7:00 P. M. 
Blythefield Country Club 

Annual Dinner for members, ladies and guests. 

Dancing. 


National Conference of Commissioners on Uniform 
State Laws—Forty-third Annual Meeting 
Ball Room, Pantlind Hotel 
Tuesday, August 22, to Monday, August 28, in- 
clusive, 1933 
Tuesday, August 22 
9:00 A. M. 


Meeting of Executive Committee. 
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10:00 A. M 
Conference 
Welcome 


nereto. 


First Session of 
Address of 
Response 1 
3. Roll Call 

4. Reading of the Minutes 
c 


# 
Z. 


Last Meeting 
Announcement of Appointment of Nomi 
nating Committee. 
6. Statement of the 
i. Report of the 
8. Report of the 
9. Report of the 


President 
Treasuret 

Secretary 

Executive Committee 
2:00 P. M 


10. Reports of Standing Committees: 
a. Legislative 

b. Public Information. 

c. Appointment of 


missioners, 


and Attendance by Com 


11. Reports of General Committees: 

a. Legislative Drafting 

b. Uniformity of Judicial Decisions 

12. Reports of Sections 

a. Unitorm Commercial Acts Section. 
b. Uniform Property Acts Section. 

c. Uniform Public Law Acts Section. 
d. Uniform Social Welfare Acts Section 
e. Uniform Corporation Acts Section. 

f. Uniform Torts and Criminal 


‘ Acts 
Section. 


Law 


g. Uniform Civil Procedure Acts 
13. Report of Committee on 


Uniform Commercial Acts 


section 
Amendments of 


14. Report of Committee on Uniform Bank 
Collection Act. 
15. Report of Committee on Uniform Letters 


of Credit Act. 
16. Report of Committee on 
Securities Act. 


Uniform Sale of 


17. Report of Committee on Uniform Stock 
Transfer Act. 

18. Report of Committee on Uniform Trade 
Mark Act. 

19. Report of Committee on Uniform Trust 


Receipts Act. 
20. Report of Committee on 
knowledgment of Instruments Act 


Uniform Ac 


21. Report of Committee on Uniform Estates 
Act. 

22. Report of Committes Uniform Intes 
tacy Act. 

23. Report of Committee on Uniform Pre 


sumption of Death Act 


24. Report of Special Committee on Uniform 


Land Registration Act 

25. Report of Committe: n Uniform Auto 
mobi-e Liability Security Act 

26. Report of Committee on Uniform Acts 
Comprising the Motor Vehicle Code 

27. Report of Committee on Uniform Act 
Regulating Motor Busses and Trucks 

28. Report of Special Committee on Uniform 


\ct for Compacts and A 
x) 


greements Between States 
Report of Special Comm 
\eronautics Acts : 

30. Report ot ( 
riage and Divorce Acts 

31. Report of Committee on Uniform Na: 
cotic Drug \ct 

32. Report of Ce 
ments Act. 


ttee on Uniform 


Uniform Settle 


Asst CIATION Jou RNAI 











33. Report of Committee on Uniform Fore 
Corporation Act. 
34. Report of Special Committee on Unif bg 


Marketing Act. 





( ooperative 


35. Report of Committee on Amendments ie 
Uniform Criminal Extradition Act F 

36. Report of Committee on Uniform Ma ie 
Gun Act. Be 

37. Report of Special Committee on Unif ; 
Criminal Statistics Act. 4 

38. Report of Committee on Uniform | 
Depositions Act 

39. Report of Committee on Uniform Not 


of Probate Act 
40. Report of Committee on Uniform An 
Administration of Estates Act 
41. Report of Special Committee on | 
Mechanics’ Lien Act. 
42. Report of Special Committee on Unif 
Act to Establish Wills Before Deat f Test 
43. Report of Special Committe 
Regarding Evidence. 
44. Report of Special Committ yn Stat 
of Limitations Act. 
45. Report of Special Committee on Cooper 
ation with American Law Institute 
Wednesday, August 23 
9:30 A. M. 
Draft of Uniform Ackni 
edgments of Instruments Act. 
Consideration of Draft of 
sitions Act. 
Consideration of Draft of Uniform Aeronauti 
Act, including Air Licensing Act and A 
2:00 P. M. 
Consideration of Draft of Uniform Estates 
Thursday, August 24 
9:30 A. M. 
Draft of Uniform Intestac 


lary 


Acts 


Consideration of 


Unitorm Civil Dey 


( onsideration of 
Act. 

( onsideration of 
ministration Act, 
\ct. 

Consideration of Draft of 
Corporation Act. 


Draft of Unifort rust Ad 


including 


2:00 P. M 
Consideration of Draft of Uniform ¢ perative 
Marketing Act 
Friday, August 25 
9:30 A, M. 
Consideration of Draft of Unifor Bank Col 
lection Act 
2:00 P. M. 
Consideration of Draft of Unifor1 [rade A 
Mark Act 
3:00 P. M 
Special Orders 
4:00 P. M 
Committees on Me: 
Saturday, August 26 
9:30 A. M. 


Consideration of Draft ol [ I [rust Ke 


Reports of 





Monday, August 28 
9:30 A. M. 
‘ation of Draft of Amer 
rm Negotiable Instruments Act 
2:00 P. M. 
New 


, 
Considet 


and 
\djournment 


Unfinished Business 








National Conference of Bar Examiners 


f 








( fuditorium 
Tuesday, August 29 
LU :UU0 \ NI 
Chairman, Presiding 
ess National Con 
es C. Collins, 
Dean of Yale 
tion of Amer 
} . ced later. 

ects of interest to 


eld in thi details 


evening, 


National Association of Attorneys-General 
[wenty-Seventh Annual Meeting—Grand Rapids, 
Michigan 





rium 
August 28, 11:00 A. M. 
co 


lana, Presi lent, 
H. 
\ttor 


General 





1 I L\ttorney 


ney General of 
[reasurer: Hon. 

| ( t 
Opinions by Attorney 


Afternoon Session, 2:30 P. M. 


) r ( 1 eTrel es, Hon Joseph 
' i} ’ 
( e Laws as to Taxa- 
Florida 
\ resses 
Tuesday, August 29, 11:00 A. M. 

System in the Office of the Attor 

William A. Schnader, of Penn 

dur Changing Laws as to Bank 

\ f Massachusetts 


rename 
Committee on Resolutions 
Nominations 

Afternoon Session, 2:30 P. M 


ndence,”’ 


{ 1 tt; 


{ orre 


Hon. John 


ns on the Hawes 


f S eO 

: R | Nagle, of Mon- 
| 

vil Proceedings in the Attorney 
| Ne England,” Hon. Lawrence 


nce on Personal Finance Law 
Annual Lunchecn Meeting 
ce tal Ios j \ueust 29. 1933. 
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International Association for the Protection of 
Industrial Property 
(American Group) 

Annual Luncheon Meeting 
tlind Hotel, Wednesday, August 30, 

12:30 P. M. 

Committee reports and recommendations. 

Election of Officers. 

The American Group, formed to enlarge the 
prctection accorded to inventions, marks and de 
signs, and to procure the adoption of laws and 
agreements relating to such protection, has met an 
nually for the last four years in conjunction with 
the meeting of the American Bar Association. 

Members of the American Bar Association 
who may be interested are cordially invited to at 
tend the luncheon and meeting, and reservations 
may be made by request to the Executive Secretary 
of the American Bar Association, 1140 N. Dear 
born Street, Chicago, Ill. 


Pan 1933, 


Arrangements for the Fifty- 


Sixth Annual Meeting 


Grand Rapids, Michigan, August 30, 31 and 
September 1 


Section Meetings, Monday and Tuesday, Au- 
28 and 29. 
General Sessions, Wednesday, Thursday and 
Friday, August 30, 31 and September 1. 
Annual Dinner Friday evening, September 1 
HEADQUARTERS: Pantlind Hotel. 
Hotel accommodations with private bath are 
available as follows: 


gust 


Dble. ( Dble. Twin 
Single (for bed for Beds (for Parlor 
lperson) 2persons) 2persons) Suites 
Pantlind Hotel*. .$2.50-$4.00 $4.00-$6.00 
Morton Hotel.... 2.50- 4.00 4,00- 5.50 $5.00-$7.00 $12.00 
Hote! Rowe 2.50— 4.00 


*A few rooms with running water but without bath, double 
bed, $2.50 for one person, $4.00 for two persons. 

As space at the Pantlind Hotel will shortly be ex 
hausted, reservations should be made as early as pos- 
sible, and it is advisable to indicate second choice of 
hotel. Requests should be addressed to the Execu- 
tive Secretary, 1140 North Dearborn Street, Chi- 
cago, Illinois. 


Travel Arrangements and Reduced Rates for Grand 
Rapids Meeting 

Application for reduced rates for members who 
will attend the Annual Meeting has been granted 
by the Central Passenger Association, and those 
purchasing round trip tickets will be able to secure 
the same for one fare and one-third. 

Members living west of Chicago who wish to 
attend the Century of Progress Exposition may ar- 
range for stop over privileges, and members living 
in the East may have tickets routed in either direc- 
tion by way of Chicago if they wish to stop in that 
city for the exposition. 

Identification certificates will be mailed to all 
members with the Advance Program, in which 
there will appear detailed information concerning 
the dates on which tickets will be sold and instruc- 
tions for using the certificates. 
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THE LAW AS A PUBLIC PROFESSION 


The law is a public profession in two 
senses. The functions of the lawyer in the 
discharge of his duties as a part of the ma- 
chinery of Justice are of course distinctly 
and officially of a public nature. Beyond 
this, unofficial but no less distinct, are his 
functions in the political life of a constitu 
tionally governed country like ours. By the 
very nature of our government and of the 
profession which he follows, the lawyer is 
called on to play an important part in public 
affairs—a part for which his training pecu- 
liarly fits him. Such functions are an in- 
tegral part of the great traditions of the 
American Bar. 

Recognition of this important aspect of 
the lawyer’s calling is found in an amend- 
ment to the Constitution of the American 
Bar Association proposed by the Executive 
Committee and printed in this issue. It pro- 
poses to add to the familiar objects of the 
Association as expressed in Article I an- 
other provision which will authorize it “to 
express and advocate its views on such ques- 
tions of public interest or pertaining to the 
general welfare as it shall deem proper.” 
Heretofore, as is well known to the mem- 
bers, these objects have been summed up as 
follows: “To advance the science of jurispru 
dence, promote the administration of justice 
and uniformity of legislation and judicial 
decision throughout the nation, uphold the 
honor of the profession of the law, and en 
courage cordial intercourse among the 
members of the American Bar.” 

The proposed enlargement of the de 
clared purposes of the organization seems to 


bring its objects fully in line with the ad 
mitted duties and responsibilities of the pul 
lic profession of the law. The extent 
which, if adopted, it will be reflected in th 
resolutions and actions of the Associatio: 
can of course not be predicted. But it may 
safely be assumed that the sound discretior 
which has marked the course of the Associa 
tion to date would be manifested in any steps 
which it might take in the newer directio1 
indicated. One of the most notable features 
which has marked the career of the organi 
zation to date has been the absence of politi 
cal, sectional and other divisions in its 
ranks and the ability of the officers and 
members to rise above such considerations 
on all: occasions. This furnishes all the 
guarantee needed that when the Association 
expresses “its views on questions of public 
interest or pertaining to the eg 
fare,’ the occasion will be fitting, the matte1 
will be important, and the opinion expressed 
will be that of the legal profession conscious 
of its public responsibility. 

Other important amendments proposed 
by the Executive Committee contemplate a 
reorganization of the present Comparative 
law Bureau so as to include International 
law within the field of that section, and the 
creation of a new Section of Insurance Law. 


reneral wel 


The first change seems logical, and the sec- 
ond is in response to the expressed desires 
of a group specially interested in insurance 
law. Its addition to the list of sections will 
afford another illustration of the flexibility 
of the Association’s organization and the 
ease with which the special needs of various 
groups can be met. Addition of the Commit- 
tee on Unauthorized Practice of the Law to 
the list of Standing Committees —a pro 
posed amendment to the By-Laws—comes 
as a matter of course, in view of the impor 
tance of the subject and the constantly 
growing interest of the members in efforts 
to curb the intrusion of lay agencies into the 
field of legal practice. 

The amendment to the Constitution 
proposed by three members, to reduce the 
dues for the younger members for the first 
five years after their original admission to 
the Bar, is another manifestation of the de 
sire of older lawyers to be helpful to those 
who are just starting their professional 


career. It should encourage them to make 


early contact with Association activities and 


thus aid them in developing desirable 
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nd a more definite apprecia- 


of the importance of maintaining pro- 
cS Is ds 
\ RI ILUTIONARY VIEW 
During the course of an address ,re- 
ntly made to the Law and other graduates 
the University of Baltimore Judge Eu- 
ene O’Dunne, of the Supreme Bench of 
altimore, nied the truth of the saying 


it “the Law is a jealous mistress.” He 


intained that she was not only not jealous 


ut tolerant of occasional flirtations with 

terature other attractions, and even of 
ore serious entanglements. 

judge Yunne has certainly selected 

most | rable time for making this 

evolutio1 declaration. The vacation sea- 

now th us, lends itself peculiarly to 

( f such liberal view. To 

e his ent still more convincing, he 


facts which must lend pow- 
ful support to it in the minds of many who 
ay be wavering between a fishing or motor 
g of the kind, and an exag- 
Ity to the jealous mistress. We 


‘ ‘ his 
». © S i} 


; 


iote from the address: 
“IT submit, law is the most tolerant, lib- 
eral-minde long-suffering dame known to 
stor) le living with her, by her, and 
her, a1 n her, you can openly frequent 
he Hou iterature and worship at the 
empl irt or woo the muses without 
eing ari ned at the bar for desertion, non- 
upport othe statutory offenses more 
erave, nd without experiencing even 


The lives of 
Brandeis, Cardozo and 
thers are living testimonials of the fact. 

“As Marylanders, need I cite William 


diminution of her affections. 


larsha lolmes, 


Pinkney, leader of the American Bar, who 
leserted and abandoned law. once for eight 
ears, and again for over five, while on for- 
eign missions in other fields, and to whom 
she ret ed as constant as Penelope, 


then put to her twenty-years’ 
her Martin divided his affections 
and the tavern (without a peer 


t eithe e) and to each of them he was 
qually devoted. He lived with both mis- 
tresses e same time. Even when drunk, 
he was a match for the best, when sober. 
William M. Evarts, John H. Choate, and, 
among the living, Elihu Root, John W. 
Davis, Newton D. Baker and others, de- 
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serted her for years, but, when they re- 
turned, she smiled on them with renewed 
affections in their undiminished glory at the 
sar.” 

He states that “these and illustrious 
names have demonstrated the promiscuity 
permitted at the Bar.” He then proceeds to 
cite some of the others, but we need not 
labor the point further at this time. Defend- 
ers of the traditional, unchanging jealousy 
of the Law will no doubt be found as autumn 
comes and winter once more brings its chill 
encouragement to greater constancy. But 
for the present Judge O’Dunne’s radical 
view is too pleasing to be challenged. 


THE SUPREME COURT AND ANCIL- 
LARY RECEIVERSHIPS 


We do not wish to dwell unduly on the 
ability of the Courts to manage their affairs 
more efficiently by their own rules than by 
means of any outside regulations, but the 
importance of the subject justifies more than 
an occasional reference. And where a def 
inite illustration of the principle is afforded, 
it is well worth calling attention to it, par- 
ticularly at this stage of the public and pro 
fessional education on the subject. 

Such an illustration is afforded by the 
order which the United States Supreme Court 
has just made in reference to ancillary re 
ceiverships in District Courts in bankruptcy 
proceedings pending in any other District of 
the United States. Appointment of such 
receivers in many cases has called forth just 
criticism. Present conditions threatened to 
make a bad situation a great deal worse. But 
the Supreme Court by the simple exercise of 
its rule-making power imposed conditions on 
the appointment of such receivers which 
should afford ample protection to all. They 
are henceforth not to be named except on 
application of the primary receiver, or on 
application of any party in interest with the 
consent of the primary receiver, or by: leave 
of the court of original jurisdiction or a 
judge thereof. Other provisions of the order 
strengthen the protection thus afforded. 

Progress at present seems slow, but the 
time will surely come when the logic of giv- 
ing the United States Supreme Court the 
same power of official action on the law side 
that it now has on the equity side will per- 
meate the Congressional mind and result in 
the adoption of the appropriate and too long 
delayed measure. 






























































REVIEW OF RECENT SUPREME COURT DECISIONS 


Former Decree in Chicago Sanitary District Case Enlarged to Require State of Illinois t 


Raise and Apply Money for Carrying Out Directed Sewage Disposal Plant Program 


Effect of Adjudication in Bankruptcy on Receivership Fees Allowed by State Court 
out of Bankrupt’s Estate — Jurisdiction of Court of Appeals of District of 
Columbia to Review Orders of Federal Radio Commission—Washington 
Statute Providing for Substituted Service on Secretary of State 
under Certain Circumstances Held Not Violative of Due Proc 
ess—Circumstances under Which Equity Will With- 
hold Injunction for Nuisance on Condition That 
Damages Are Paid for Injury 
By EnGar Bronson ToLMAN* 
States—Adjudication of Controversies between River is a total and inexcusable failure 
States—Enforcement of Decree ants to apply for such approval; the cau 
Under the decree of the Supreme Court previously ad- 7” providing sOF COMSIFUETION C1 the Pannen wee 
judging that the State of Illinois and the Sanitary District “VOT*S @'° | inexcusable — fo hn 
of Chicago are wrongfully diverting an excessive quantity 1936 a om be it sets of such ee ; 
of water from Lake Michigan, to the injury of other States, oe — oe ——— — os = oe on ms 
and directing the Sanitary District to construct sewage before the end of 1938; (2) failure to proceed t 
definite decision as to a site and the acquisit there 


disposal facilities as a condition for decreeing gradual 1 (3 
and (3) 





rather than immediate reduction in the quantity of water 
diverted, it appearing that said Sanitary District is now 
unable to raise, by taxation or by the issue and sale of 
bonds, money enough to construct such works, it is the 
duty of the State of Illinois to provide the funds necessary 
to carry the decree into effect. 

The decree directing reduction of the quantity of water 
diverted and directing the Sanitary District to construct 
the disposal plant did not exhaust the powers of the Court, 
and the decree is enlarged to require Illinois to raise and 
apply moneys for the carrying out of the directed program. 
ll Adv. Op. 279; 


lilimoie 
LMotS 


Wisconsin et al 
Sup. Ct. Ren., Vol 
} 


The opinion in this case, before 


53. Pp 671 

he Court under 
its original jurisdiction, dealt with a phi 
troversy 


ise of the con 


between certain States regarding the diver 


sion by Illinois of the water of Lake Michigan through 
the Chicago Sanitary District Canal Che Court had 
previously decided that th quantity ol diverted 
should be reduced, but had permitted the reduction 
to be made gradually to all time for the construc 
tion of sewage disposal plants, order,” as stated 
by Mr. Justice Hotes, “to avoid so far as might 
be possible pestilence and the defend 
ants have done much to confront themselves.” 


The complainants applied 


water 


ruin with which 


app intment ot 


a commissioner or special officer to execute the de 
cree, urging that the defendants, Illinois, and the San 
itary District of Chicago, are delaying construction of 
the facilities called for by the decree requiring reduc 
tion of the quantity of water diverted The Court 


appointed a Special Master to inquire into the matter 
cause of delay 
Secretary of Wat 
Chicagt 


The Special Master found that the 
I 

in procuring the 
of construction 


approval by 
of controlling works in the 


*Assisted by JAMes L. Homrrt 
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failure to proceed diligently with the prey 
aration of designs, t 

The Master recommended that t lecree 
enlarged so as to require [llinois to 


and to take the st ps 


plans and specin 


works. 


necessary to complet 


facilities. 


In adopting the recommendation to enlarge tl 
| 


decree to require the State to provi le 
work, the Court, 
HUGHES, first 
tate as to its 
under the decree 


and extent of 


an opinion by Mr. ¢ Jus 
l the 


considered questio1 t | hy th 
to the suit ai 


relation 
[his question concern 


State’s liability, the tion being 



























] lee . 7 - 
that no legal ility has been determin 
, , \ 
the State, and that none should be assume Re 
ing this argument, Mr. Culer Justice H 
In this « troversy between States t Stat cal 
Illinois by v ts status and at eo 
is the primary and responsible defenda 
Sanitary District is the immediate instru 
wrong found to have been « mutt g 
plainant States the diversion of wa 
Michigan, that instrumentality was created ar as 
tinuously beer itained by the Stat c 
act of the Sa District in estal 
ing the diversion has derived its aut 
trom the action of the State, and Fs 
te the Stat j as 
omplainant States livers 
ded t « ¢ t ] at ; 
igainst es but a a » i 
the defendant responsible under the Federa nstitution 
its sister States for the acts whi t t 
agwent, the sanitary District has « 
State's rec 
The Court observed furnher that 
, ' 
clusion would be inevitable, although g 
were established solely for the local benefit I a part 
f the State, but added that the pt! 
Y . 
tempiates an improvement of navigatior 
of the people ol entire State \ttent Was cal 





also to the fact that the 





Court 
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had 


the defendants are 

und that they must 

eir peril. We have 

State of Illinois 

exigency to the 

et to have fully 

dithculties that 

stands in the way 

1 to an authority 

: 1 +} . - 
ied that measures 
health of its citi- 
he exercise of which 
nstitution. But th: 
aying that the meas- 
ot ordinary health 
ditions to a post- 


d by the complainants. 


at the question does 
the police power ot 
ut the State to 

ch it has urged, 
stponement of the 


States have been found 


licted and is a 
that this wrong must 
merely because 
ago and the adja- 
might to provide 
posal rhe Court fit- 
Court directed a 
he time necessary 
ity to supply that 
otate ° 
no room for the 
t were so disposed, 
its people and by 
mpelling humani- 
induced the Court to 
rsi could, in effect 
reason of the inability 
ements as to needed 
ement of the decree. 
y the provisions en 
times and amounts 
er specinc require- 
but in the expecta- 
carrying out the 
uurt would give no 
leciding this contro 
the Court to enjoin 
wrong inflicted upon 
the authority to re 
nditions, within the 
nay stand in the way 





rict’s conclusion that 
o River will not be 
rsion set for Decem- 


tation of the defend- 


, the treatment works 
required, the Court 


uncial measures which 


nclusion was reached 


larged to require the 


for carrying out the 


the procuring of 
mpt completion of 
mplementary facil- 
the special respon 
present halting of 
responsible. It ap- 
its resources. The 
il situation, the San- 
any adequate manner 
















with either contracts or construction. We find that the 
Master’s conclusion, that there is no way by which the 
decree can be performed under tolerable conditions “unless 
the State of Illinois meets its responsibility and provides 
the money,” is abundantly supported by the record. 
hat responsibility the State should meet. Despite 
existing economic difficulties, the State has adequate re- 
sources, and we find it impossible to conclude that the 
State cannot devise appropriate and adequate financial 
measures to enable it to afford suitable protection to its 
people to the end that its obligation to its sister States, 
as adjudged by this Court, shall be properly discharged. 


























































































The case was argued by Messrs. Henry N. Ben- 
son, Raymond T. Jackson and Gilbert Bettmann, At- 
torney General of Ohio, for the complainants, and by 
Messrs. Joseph B. Fleming and William Rothmann 
for the Sanitary District of Chicago. Mr. Oscar FE. 
Carlstrom, Attorney General of Illinois, submitted the 
cause for defendant, the State of Illinois. 


Bankruptcy—Receivership—Counsel Fees 


The jurisdiction of a state court over property in its 
control by the appointment of a receiver is terminated by 
exercise of the paramount jurisdiction of a federal court of 
bankruptcy, and after the adjudication of bankruptcy the 
state court may not allow fees for the receivers and their 
counsel payable out of the bankrupt’s estate. 

Gross and Gross v. Irving Trust Co., Adv. Op 
798; Sup. Ct. Rep. Vol. 53, p. 605; 22 Am. B. R 
(N.S.) 661 

On October 13, 1931, the Court of Chancery of New 
Jersey, appointed receivers for Crosby Stores, Inc., 
and the receivers took possession of the assets in New 
Jersey and operated the business. Next day an in 
voluntary petition in bankruptcy was filed in the federal 
court for the Southern District of New York, and 
Irving Trust Company was appointed receiver in bank- 
rutcy. Adjudication in bankruptcy followed, and 
Irving Trust Company was continued as trustee, and 
later sold all of the assets of the bankrupt, including 
those in the hands of the New Jersey receivers. 

A rule was made absolute by the federal court re- 
quiring the receivers to turn over the bankrupt’s prop- 
erty to the trustee, but the state court allowed the re- 
ceivers and their counsel fees aggregating $10,350. 
Thereafter, the federal court enjoined the receivers 
from interfering with the trustee and from disposing of 
the moneys allowed them by the state court. On peti- 
tion of the trustee, the bankruptcy court declared the 
allowances void and required the receivers to apply 
to it for their compensation. On certiorari the 
Supreme Court, in an opinion by Mr. Justice SUTHER- 
LAND sustained the judgment of the Circuit Court of 
Appeals affirming the District Court. 

Pointing out that the federal court has paramount 
jurisdiction in bankruptcy superseding the state court’s 
jurisdiction, Mr. Justice SUTHERLAND said: 

The sole question presented for our determination is 

Did the state chancery court have the power to fix the 
compensation of its receivers and their counsel after bank- 
ruptcy had supervened within four months of the filing of 
the bill of complaint in, and the appointment of receivers 
by, that court? 

The state courts of New Jersey have steadily held in 
the affirmative, and that view is not without support. We 
deem it unnecessary, however, to review these decisions. 
They are not in harmony with the views expressed by this 
court or with other decisions, which, in our opinion, state 
the true rule 

Upon adjudication of bankruptcy, title to all the prop- 
erty of the bankrupt, wherever situated, vests in the 
trustee as of the date of filing the petition in bankruptcy. 
[he bankruptcy court has exclusive jurisdiction, and that 
















court’s possession and control of the estate cannot be 
affected by proceedings in other courts, state or federal. 
, Such jurisdiction having attached, control of the 
administration of the estate cannot be surrendered even by 
the court itself. ... “The filing of the petition is a caveat 


to all the world and in fact an attachment and an 
injunction.” 

The Court called attention to the distinction be 
tween the rule regarding courts having concurrent 
jurisdiction, in which case the one first acquiring juris 
diction retains it, and the rule applicable in a case where, 
as here, one court has paramount jurisdiction. But 
even in the latter case, it was added that due regard 
for comity would ordinarily require an application to 
the Court exercising jurisdiction to relinquish the same 
to the tribunal with paramount authority. 


The exclusive power of the bankruptcy court to 
fix the receivers’ fees was emphasized in conclusion 

The jurisdiction of the bankruptcy court being par- 
amount, the power of the state court to fix the compensa 
tion of its receivers and the fees of their counsel neces- 
sarily came to an end with the supervening bankruptcy 
When the bankruptcy court acquired jurisdiction, the sole 
power to fix such compensation and fees passed to that 
court. . . . We adopt, as stating the correct rule, the 


language used in Lion Bonding ( v. Karatz, 262 U. S 
640, 642, although it was not strictly necessary to that 
decision: “Even where the court which appoints a receiver 
had jurisdiction at the time, but loses it, as upon superven 
ing bankruptcy, the first court cannot thereafter make an 
allowance for his expenses and compensation He must 
apply to the bankruptcy court.” 
The case was argued by Mr. Merritt Lane for the 
petitioners, and by Mr. Samuel Kaufman for the re 
spondent. 


Federal Radio Commission—Statutory Powers— 
Judicial Review of Commission’s Order 


The jurisdiction of the Court of Appeals of the District 
of Columbia to review an order of the Federal Radio Com- 
mission is limited to legal questions and does not extend 
to the determination of administrative questions. Conse- 
quently, the decisions of that Court in such cases constitute 
an exercise of judicial, rather than administrative or legisla- 
tive, power and are subject to review by the Supreme Court 
on certiorari. 

Under the Radio Act, the Commission may order the 
deletion of a station of a particular class in an under quota 
state in favor of a station of such class in another state, 
which is over quota as to such class, although both states 
are in the same zone, to enable the latter station to operate 
on a frequency or wave length theretofore assigned to the 
former station, provided the Commission does not act ar- 
bitrarily or capriciously. 

Federal Radio Comm. ws elson Bros. Bond & 
Mortgage Co., Adv. Op. 808; Sup. Ct. Rep., Vol 53, 


p. 627. 
This opinion, by Mr. Cuter Justice HuGHeEs, 
dealt with a review, on certiorari, of a judgment of the 


Court of Appeals of the District of Columbia which 
by a divided bench had reversed a decision of the Fed 
eral Radio Commission as arbitrary and capricious 
The Supreme Court sustained the order of the Radio 
Commission. 

The proceeding was commenced on application of 
the Johnson-Kennedy Radio Corporation, owner of 
Station WJKS at Gary, Indiana, to the Commission 
for modification of a license so as to permit operation, 
with unlimited time on the frequency of 560 kc, then 
assigned to Stations WIBO and WPCC, at Chicago, 
Illinois. The Commission granted the application, thus 
permitting Station WJKS to operate on the frequency 





\MERICAN Bar ASSOCIATION JOURNAL 


of 560 kc, and terminating the existing license to 
other two stations. 


The first question considered by the | 


whether the function of the Court of Appeals was 
judicial function under the statute, so as to be w 
the jurisdiction of the Supreme Court to review, 
was an administrative function, not subject t 

on certiorari. In this connection the CHIEF Jus1 
called attention to the fact that the jurisdiction of 
Court of Appeals as to such decisions has been mo 
fied by legislation so as to confer on that ‘ 

as distinguished from an administrative power 


I 


As to this, the opinion states: 


' tial sot 1 
In the light of the decision in the 


case (281 LU. S. 464), the Congress, by tl \ ] 
1930, c. 788, amended section 16 of the Rad ct 

so as to limit the review by the Court of peals 
Stat. 844; 47 U. S. C. 96. That review is 1 expres 
limited to “questions of law” and it is jf led “tl 


findings of fact by the commission, if supported by sub 
stantial evidence, shall be conclusive t 

appear that the findings of the Commiss re arbitrar 
or capricious.” This limitation is in shar; 

the previous grant of authority. No longs ( 
entitled to revise the Commission’s deci 

such judgment as the Court may think 

tion manifestly demands judicial, as d 








administrative, review. Questions of law form the { 
priate subject of judicial determinations Dealing wit 
activities admittedly within its regulatory power, the ( 
gress established the Commission as its instrumenta 
provide continuous and expert supervision and to ex 

the administrative judgment essential in applying leg 
standards to a host of instances. These sta 
Congress prescribed. The powers of the ( mission we 


defined, and definition is limitation. Whet 

mission applies the legislative standards 

whether it acts within the authority co l f 
beyond it, whether its proceedings satisfy rtine 
demands of due process, whether, in short 


pliance with the legal requirements which fix the 
ince of the Commission and govern its acti are ap] 
priate questions for judicial decision. These 1estions 
of law upon which the Court is to pass I rovisi 
that the Commission’s findings of fact ted 
substantial evidence, shall be conclusive un t ear] 
appears that the findings are arbitrary or cay us, can 
not be regarded as an attempt to vest in t Court a1 
authority to revise the action of the Cor f al 
administrative standpoint and to make an a ative 
judgment. A finding without substantial evidence to suy 
port it—an arbitrary or capricious find violence 
to the law It is without the sanction of the authorit 
con‘erred. And an inquiry into the facts before the ( 
mission, in order to ascertain whether its f gs are thus 
vitiated, belongs to the judicial province and does not tren 
upon, or involve the exercise of, administrative authority 
Such an examination is not concerned with 1 weight 
evidence or with the wisdom or expediet the ad 
ministrative action — 
If the questions of law thus present re brought 
before the Court by suit te restrain the enfor ‘ 
invalid administrative order, there could be lest 
to the judicial character of the proceeding. But that char 
acter is not altered by the mere fact that remedy is 
afforded by appeal. The controlling quest s; whether 
the function to be exercised by the Cou : idicia 
function, and, if so, it may be exercised or wuthorize 
appeal from the decision of an administrat : W 
must not “be misled by a name, but look to t substance 
and intent of the proceedings.” 
Passing to the merits, the Court considered two 
principal questions (1) whether the Commission, it 
making allocations of frequencies or wave lengths 


states within a zone, has power to license operation by 


station in an “under-quota” state on a frequency 


theretofore assigned to a station in at r-quot 
state, and to terminate the license of the latter statior 
and (2) whether, if the Commission has this power 
findings of fact sustained the order under review 
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if so whether the findings 


to the power of the Con 
tate mmerce, to regulate 
divide the radio 
n is not only appropriate but 
radio facilities. In view of 
vailable broadcasting frequencies, 
ized allocati and licenses. The 
et up as the licensing authority and 
vers of distribution in order to 
| rtunity in radio trans- 


Zo 
, 


livides the United States into five 
re both in the Fourth 
ed to assign bands of 
lengths to stations as public con 
necessity requires, to determine the 
shall use, the time during which it 
e location of classes of stations or 
ection 9 declares that the people 
tled to equality of broadcasting 
tion, and under it 

nake a fair and equitable alloca- 
e lengths, tim e and station power 
each zone, according to population. 
rant or refuse licenses or their 
nerease or decrease station power, 


equality of broadcasting service. 
No. 40 the Commission estab- 
uitable distribution of facilities, 
sses of stations which have come 
regional, and local channel sta 


ine the total value of the three 
he Commission developed a “unit 
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ion, and all other considera- 
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law. By General Order No. 92 the 


the “unit value” of stations of 
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nits due,” based on estimated popu- 


ts assigned.” In respect of total 
nder quota” and Illinois is “over 


assignments 


ts contended that the order in ques- 


principles set forth in General Order 


ignored the fact that, both States 


regional station assignments, 

such assignments in proportion to 

s Illinois, and that by deleting the 
Illinois in favor of an Indiana sta- 
ion violated the statute jut the 


iolation, and said: 


ith the import upon 


nsist The command is that there 
equitable allocation of licenses, wave 
‘ and station power to each of 


rone.” It cannot be said that this 


between States with respect to every type 
appear that the Commission ignored 

wn by the evidence. The fact that 
rity in regional station assignments, and 
é this t than Illinois, could not 
ling. In making its “fair and equita 
Commision was entitled and required to 
icasting facilities assigned to the 

i all the advantages thereby enjoyed, 
hether, in view of all the circumstances 


re equitable adjustment would be 


nting of the application of Station WJKS 


Stations WIBO and WPCC 


ts also urged that the provision 
ission to grant or refuse licenses or 


renewals thereof applies to apportionments between 
zones, but not between States. This distinction the 
Court rejected, observing that: 

The Congress was not seeking in either case “an exact 
mathematical division.” It was recognized that this might 
be physically impossible. The equality sought was not a 
mere matter of geographical delimitation. The concern of 
the Congress was with the interests of the people—that 
they might have a reasonable equality of opportunity in 
radio transmission and reception, and this involved an 
equitable distribution not only as between zones but as 
between States as well. And to construe the authority con- 
ferred, in relation to the deletion of stations, as being appli- 
cable only to an apportionment between zones and not 
between States, would defeat the manifest purpose of the 
Act. 

We conclude that the Commission, in making allocations 
of frequencies to States within a zone, has the power to 
license operation by a station in an under-quota State on a 
frequency theretofore assigned to a station in an over 
quota State, provided the Commission does not act arbi- 
trarily or capriciously. 

The evidence in support of the Commission’s find 
ings was summarized and the conclusion reached that 
it furnished substantial support for the decision of the 
Commission. 

The case was argued by Mrs. Mabel Walker Wille 
brandt for the petitioners and by Mr. James M. Beck 
for the respondents. 


Constitutional Law—Due Process—Validity of 
Substituted Service 


A state statute requiring a foreign corporation to desig- 
nate a resident agent on whom process may be served, and 
prescribing that service may be made on the corporation 
by service on the Secretary of State, upon revocation of the 
agent’s authority, does not offend against the requirements 
of due process of law, even though the Secretary of State 
is not required to notify the defendant of such service. The 
corporation may protect itself by appointing another agent, 
or by making other arrangements for notice. 


State of Washington, ex rel Bond & Goodwin 
& Tucker, Inc. v. Superior Court, Adv. Op. 786; Sup. 
Ct. Rep. Vol. 53, p. 624. 

The Court in this case considered the validity of 
substituted service of process on the appellant corpora- 
tion, by service on an Assistant Secretary of State of 
Washington, after the corporation had withdrawn from 
that State. The appellant appeared specially and moved 
to quash the service. The appeal is from the State 
Supreme Court denying a writ of prohibition to the 
trial court, after the latter had overruled the motion 
to quash. 

Appellant is a Delaware corporation which quali- 
fied to do business in the State of Washington in 1926, 
when it appointed one Shaw its resident agent at 
Seattle to accept service of process, as the statute re- 
juired. In 1929 it withdrew from the State, ceased doing 
business there and filed formal notice of withdrawal 
with the Secretary of State. The corporation was dis- 
solved, but Shaw’s appointment was never revoked. In 
1929 he removed to California. In 1932 the action in 
question was commenced by service of summons and 
complaint on an Assistant Secretary of State, but no 
copy or notice thereof was sent to the appellant, and 
no other form of service was made. The statute pro- 
vides that in case of the revocation of the agent’s 
authority after the corporation withdraws from the 
state, service may be made upon the Secretary of State, 
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and shall be held as due and sufficient service on the 
corporation. 

The appellant contended that the statute denies to 
it due process of law because it does not require the 


Secretary of State to notify it of the service. Reject- 
ing this contention the Court, in an opinion by Mr 


Justice Roperts said: 

The State need not have admitted the corporation to 
do business within its borders : Admission might be 
conditioned upon the requirement substituted service 
upon a person, to be designated either by the corporation, 

. or by the State itself . . . or might, as here, be upon 
the terms that if the corporation had failed to appoint or 
maintain an agent service should be made upon a state 
officer . . . The provision that the liability thus to be 
served should continue after withdrawal from the State 
afforded a lawful and constitutional protection of persons 
who had there transacted business with the appellant. . . 

It has repeatedly been said that qualification of a 
foreign corporation in accordance with the statutes per 
mitting its entry into the State constitutes an assent on 
its part to all the reasonable conditions imposed. . . . It is 
true that the corporation’s entry may not be conditioned 
upon surrender of constitutional rights, as was attempted 
in the cases on which the appellant relies . . And for 
this reason a State may not exact arbitrary and unreason 
able terms respecting suits against foreign corporations 
as the price of admission. . . . But the statute here chal- 
lenged has no such operation. It goes no further than to 
require that the corporation may be made to answer just 
claims asserted against it according to law. By appoint 

ing a new agent when Shaw ceased to be a resident of 
the State the appellant could have assured itself of notice 
of any action. The statute informed the company that if 
it elected not to appoint a successor to Shaw the Secretary 
of State would by law become its agent for the purpose of 
service. The burden lay upon the appellant to make such 
arrangement for notice as was thought desirable. There is 
no denial of due process in the omission to require the 
corporation’s agent to give it such notice 
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The Court also rejected the further contention that 
the statute operates as a denial of equal protection of 
the law, in that it requires the Secretary of State to 
send a notice to domestic corporations and foreign 
insurance corporations, in cases of substituted service. 

The contention is without merit The legislature was 

entitled to classify corporations in this respect, and a mere 
difference in the method of prescribing how substituted 
service should be accomplished works no unjust or unequal 
treatment of the appellant 

The case was argued by Mr. Frank E. Holman 
for the appellant, and by Mr. Parker W. Kimbal for the 
appellee. 


Mandamus—Principles Applicable to 
Granting Writ 


Although mandamus is a legal remedy, its allowance 
is controlled by equitable principles, and it may be refused 
for reasons comparable to those which would induce a court 
of equity to refuse protection to legal rights inimical to the 
public interest. 

United States ex rel Greathous Dern, et al 
Adv. Op. 790; Sup. Ct. Rep. Vol. 53, p. 614 

This case brought before the Court, on certiorari, 
the question whether a mandamus should issue to com 
pel the Secretary of War and the Chief of Engineers to 
permit the petitioners to construct a wharf for the 
storage of gasoline in the Potomac River. The peti- 
tioners own lands in Virginia and proposed to build a 
wharf adjacent thereto on lands in the District of 
Columbia, below the high water mark of the Poiomac 
River. It was stipulated that the wharf will not inter 
fere with navigation. 

The Government conceded that the only basis for 
refusal of the permit is that the wharf would be inimical 





to the establishment of the Georg l 
Memorial Parkway, which has been authorized 
Congress. Pending the suit, but before its trial, the 
National Capital Park & Planning Commission, by res 
lution, declared that it needed for protection of tl 
Parkway, and that it took complete and exclusive po 


session of all lands lying between the high water lin 


and the center of the channel. This area included the 
site of the proposed wharf. The Court, affirming th 
denial of the writ by the District of Columbia Court 


\ppeals, in an opinion by Mr. Justice STONE, pointed 
out that the petitioners were entitled to relief onl 
several doubtful questions should be determined in theit 
favor. It was thought unnecessary to determine thos 











questions, however, in view of the fact that the grant 
ing of a writ of mandamus would be inimical to the 
public interest in the development of the rkway. | 
this regard, Mr. Justice STONE said: 

Although the remedy by mandamus is at law, its 
lowance is controlled by equitable principles and it 
may be refused for reasons comparable to those whicl 
would lead a court of equity, in the exercise of a sound 
discretion, to withhold its protection of an wu ted legal 
right. For such reasons we think the relief sought by 
mandamus should be denied here, even if petitioners’ title 
to the upland adjacent to the river and the ight t 
build the wharf were less doubtful than they are Phe 
government, through its duly authorized agen the Park 
Commission, has declared that both the bed of the river 
and the upland adjacent to it shall be devoted to a publ 
purpose for the construction of the Parkway, a the plans 
of the Commission contemplate the taking, by purchases 
condemnation, of a part of petitioners’ property as a means 
of access to it The apparent consequence g 
the construction of the wharf would be only to increase the 
expense to the government of constructing the Parkway, 
by the cost of destroying the wharf, and by so 1 1 of the 
cost of the wharf and of the other proposed iprovements 
as may be included in the just compensation t uwal 
for their taking Chus the extraordinary remedy by man 
damus, invoked to protect rights to which petit rs are 
not shown to be clearly entitled, would be lensome to 
the government without any substantially equivalent benefit 
wr advantage to the petitioners or their vende rt from 
the incidental and irrevelant consequence that etiti 
might secure the performance of their conditiona tract 

The Court, in its discretion, may refuse mandamus t 
compel the doing of an Mle act... or to give a remedy 
which would work a public injury or embarrassment 
just as in its sound discretion, a court of equity may refuse 


to enforce or protect legal rights, the exercise 
be prejudicial to the public interest 
[he case was argued by Mr. Spencer Gordon fot 
the petitioners, and by Mr. Seth W. Richardson fot 
the respondents 


Injunction—Nuisance—Continuing Injury 

When the expense and hardship which would result 
from the granting of an injunction are grossly dispropor- 
tionate to the injury sought to be enjoined, the court, in its 
discretion, may deny the injunction on condition that the 
defendant pay damages. 

City of Herrisonville v. Dickey Cla fg. ( 
Adv. Op. 801; Sup. Ct. Rep. Vol. 53, p. 602 

In this case the Court considered the jurisdiction 
of equity to enjoin a nuisance, and the circumstances 
under which an injunction should be withheld on con 
dition that damages are paid for the injury resultant 
upon the nuisance 

The petitioner, City of Harrisonville, Missouri 
erected a sewage disposal plant which removed only 
sixty per cent of the putrescible organic matter. The 
effluent from the plant was discharged into a meandet 
ing stream which flows through a detached n 
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Bankruptcy—Trustee’s Right to Recover Value of 
Property Transferred in Fraud of Creditors 


A trustee in bankruptcy is not estopped from challeng- 
ing the validity of a pledge made by the bankrupt in fraud 
of creditors, even though the sole creditor of the bankrupt 
accepted the pledge with knowledge of an existing prior 
lien, where the creditor did not know that such prior lien 
was given with the intent to defraud creditors. 

The pledgee who takes with knowledge of the fraudu- 
lent intent is liable for the value of the property pledged, 
which he transferred to another, even though he reacquires 
the same during the pendency of the suit, or, after reac- 
quiring it, he may be required to surrender the property, at 
the election of the defrauded creditor. 

Peter Barceloux Co., Adv. Op. 679; 
Vol. 53, p. 539; Am. B. R. (N. S.) 596. 
This opinion, by Mr. Justice Carpozo, dealt with 
a suit brought by a trustee in bankruptcy to recover the 
value of property of the bankrupt which had been 
pledged with fraudulent intent. The facts are stated 
fully in the opinion, and disclose that the bankrupt, 
Henry Barceloux, in April, 1926, owned 2,500 shares 
of stock in the Peter Barceloux Company. His shares 
had a book value of $90,000 an¢ an actual value of 
$94,000. This was a quarter of the capital stock ; the 
rest was owned by close relatives. A former partner, 
Freeman, had recovered judgment against him for 
nearly $50,000. In addition there were other creditors. 
But on April 27, 1926, Henry Barceloux pledged all 
of his stock, except one share, to secure part of an in 
debtedness to the corporation, amounting to about $33,- 
000. On Freeman's death his administrator pressed 
the creditor for security and in June, 1926, an assign- 
ment was given to him of the equity in the Barceloux 
shares, together with an assignment of an interest in 
heavily mortgaged lands. Henry Barceloux made fur- 
ther pledges of shares in other companies to secure the 
family debt. At the same time the corporation can 
celled the certificate pledged to it and issued another in 
its own name as pledgee. 


Buffum v. 
Sup Ct Rep., 


On August 16, 1926, there was the gesture of a pul 
A printed notice had been posted on a telegraph 
pole and nerhaps elsewhere. There was no other notice 
either to Freeman or to any one else. At the appointed 
time the members of the family, accompanied by a lawyer, 
went through the form of an auction on the steps of the 
court house. The debtor’s sister Cora, who was a director 
of the corporation, read the notice of sale and asked for 
bids; all the collateral, both the Barceloux shares and the 
others, being offered as a single lot. The brother George, 
who was then the president, made a bid for the entire lot 
in the name of the Barceloux corporation, the bid being 
for the amount of its claim against the debtor and a fee 
for its attorney. No sooner had the corporation bought than 
it sold back again to George. In payment for what it sold, 
it took his promissorv note with a pledge of the shares as 
collateral security. About two years later, it cancelled the 
resale, gave back the promissory note and thereafter held 
the shares as owner. 


af 
lic Saie. 


By October, 1926, Henry Barceloux had stripped 
himself of all assets, and after four months, became a 
voluntary bankrupt. 

In a suit by the trustee to recover from the corpo 
ration the value of the stock, the District Court found 
the fraudulent intent proved and that pledgor and 
pledgee had shared in it. It ordered an account to be 
stated before a master, and on his report a judgment 
entered for $106,409.44, interest and 
favor of the trustee. The Circuit Court of Appeals, 
judge dissenting, reversed the decree, on the 


was costs, in 





























































































fraudulent circumstances of the pled 
ration. 








testing the validity of the pledge, because he had ac 
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fraud. He did not even know, so far as the evidence dis 





¢ closes, whether t ledge was new or old. Or throug 

cepted a pledge of the shares subject to that already closes, whethe en ee ee heed a. 

ae a aes , tpl later events was the collusive plan exhibited in all its sir 
existing. It found no sufficient evidence that other ister significance. There can be no irrevocable estopps 
creditors were aggrieved, and did not determine when the truth has been withheld. 
whether the pledge was guod or bad as to the other The third question discussed was whether the tri 
creditors. It found the sale unfair, however, and or tee was entitled to recover the value of the shares, 
dered a resale. since the grantee had repurchased them during the pet 


On certiorari, the judgment was reversed by the 
Supreme Court. The question first discussed was the 


proof sustaining the finding that the pledge to the cor 
poration was in fraud of c1 


editors. 

More is here than a mere preference. If that and noth 
ing else had been intended, the pled would be proof 
against attack, for it was made more than four months 
before the bankruptcy petitior But in truth there was 
much besides. The pledge was a step in a general plan 
which must be viewed as a whole with all its composite 
implications. . . The principal assets of the debtor were his 
certificates of stock in the family corporation. There was 
to be a delivery of these certificates as security for an in 
debtedness much less than the value of the collateral de 
posited, There was to be a delivery of other security to make 
sure that all the assets of the debtor, not otherwise incum 


bered, would be within the control of the pledgee. There 
was to be a sale so secret that none of the creditors would 
be likely to know anything about it, with the result that othe: 
bids would be forestalled. and embarra ng inquiries as to 
preferences averted. Finally, to make the b a thorough one, 
the odds and ends ( f other assets wet t be conve ved t 

friends or relatives. As the outcon f these maneuvres 
the Barceloux Company cancelled an indebtedness of about 
$33,000, and became the owner of stock certificates worth 
triple that amount. The unconscionable sale is not to be 
viewed in isolation, as something disconnected from the 
pledge, an accident or after-thought It was the fruit for 


which the seed was planted, or so the trier of the facts 
might look at it. The Barceloux Company set out to do 
something more than secure the payment of a debt. It be 
came a party to a plan to appropriate a surplus and in 
combination with its debtor to hold his creditors at bay 
So the District Judge interpreted the transaction, 
viewing the events consecutively as stages of an unfolding 
plot. We discover no suffix f 
conclusion. Indeed the Circu Appeals held noth- 
ing to the contrary. It refrained from approving or con 
demning the purpose of the pledge, being led to that course 
by the application of the doctrine of estoppel. The findint 
therefore stands. 


r rejecting his 





The Court then discussed the contention that the 
acceptance of the junior lien estopped the administra- 
tor from setting aside the earlier pledge, and that the 
trustee has no greater rights. As to this it was said in 
answer that the trustee acted for the benefit of all 
creditors, and could not be estopped by the act of an 


administrator. 


But in addition, the Court stated that the result 


would not be different if the administrator stood alone 


In this connection it was noted that the administrator 
had rejected the security and claimed as a general cred 
itor, and that, moreover, he was not informed as to the 


n to the corpo 


t > 


The pledge to the administrator is disregarded, and h« 
is left in the same position with reference to any general 
creditors as if the transaction putting him ahead of them 
had been undone from the beginning. One who takes a 
mortgage or an assignment of an interest in property sub 





ject to a specific lien may be estopped while he retains the 
benefit from disavowing the attendant burden He 
either takes the security upon the terms conditioning the 
offer, or does not take it at all. The basis for an estoppel is 
cut away if the transaction is lawfully disaffirmed and the 


security abandoned. 

Disaffirmance and abandonment in this instance rested 
on sufficient grounds. The Freeman ac listrator, though 
informed of the fact that there was a pledge superior to his 






e 


had no knowledge of anything else. He was not informed 
of the circumstances essential to an understanding of the 





dency of the suit, merely to the shares themselv: 
Holding that recovery of the value was proper unde 
the circumstances, as against a trustee ex male ficio, Mx 
lustTiceE CARDOZO said: 


The trustee who misapplies the subject 
trust becomes accountable at once for the | 
value. . . Nothing that he can do afterwards buy 
the property back will affect that liability, except at 1 
option of the beneficiary complaining of the wrong. “This 
right or option of the cestui que trust is one which p 
tively and exclusively belongs to him, and it is not in the 
power of the trustee to deprive him of it by any rep 


chase of the trust property, although in the latter case t 


rocet rt 
I 4 








cestut que trust may, if he pleases, avail himself of } 

own right, and take back and hold the property m the 
original trust; but he is not compellable so to d Any 
other rule, it was said, would enable the wrongdoer to tak 
advantage of his own wrong; to let the transaction stand 
if the investment showed a profit, and by aid of a repur 
chase to charge the beneficiary with an intern 
cline [he standard of duty is no different whether the 
trust to be enforced is actual or constructive he 
plication of a trust is the implication of every duty pr t 
to a trust. Equity has its distinctive standards of fidelity 
ind honor, higher at times than the standards of the mat 

ket place. . . Whoever is a fiduciary or in conscience 

chargeable as a fiduciary is expected to live up to them 

The case was argued by Messrs. Horace B. W ul ff 

ind George R. Freeman for the petitioner, and by M1 
\rthur C. Huston for the respondent. 





New Law Review Established 


HE University of Chicago Law Review ha 
been established by the Law School of tl i 


stitution, and will be issued as a quarterly. Th« 
rst number was published in May. It contains 
leading articles on “The Federal Tort Claims Bill” 
Edwin M. Borchard, “The Status of the Child 
nd the Conflict of Laws” by Joseph H. Beale, and 
[he Trustee’s Duty with Regard to Conversio: 
of Investments” by George Gleason Bogert 
An editorial statement by Dean Harry A 
Bigelow of the Law School gives details of the 
new publication 
“The issue of this, the first number of the Uni 
versity of Chicago Law Review,” he says, “marks 
another step in the growth of the school. The Re 
view will have a double purpose harmonious with 
the character and aims of the school itself. The 
Law School has in general two points of view: t 


hat 
of a school of national scope with interests as broad 
is the whole field of the law, and that of a school 
situated in the city of Chicago and consequently 


having a very direct and vital interest in the legal 
problems of the city and state in which it is. Both 
these points of view and these interests will be 
manifest in the various departments of the Re 
view.” The main divisions “of the magazine wil 


constitute a carefully considered adaptation of the 


arrangements generally prevailing in law reviews.’ 


1 


tl 
partment of Legislation and Administration. i: 
“recognition of the growing importance of these di 


Special prominence, however, is given to the dé 


visions of our legal systems. This department will 
treat in these fields both general problems and 


I 


specific measures, actual and propose 











A LAWYER LOOKS AT A LAWYER’S TRAINING 






























































tain Intellectual Attitudes Commonly Expressed in the Law Schools Which Are De- 
structive the Free Manifestation of That Intelligence Which Is Our Heritage 
Need and Difficulty of Objective Thinking—Tendency to Invest the Law 
ith an Appearance of Vast Profundity—Proper Attitude toward the 
World of Legal Learning—“The Great Thing Is to Be Simple” 





By Lestre CRAVEN 


Professor of Law in Duke University Law School* 
NE put 1 university is to afford a dent and lawyer, I am impressed with the extent 
() reflectior iniversal viewpoint, through to which the student’s thought is robbed of its 
viewpoints. My viewpoint natural versatility and spontaneity. My thesis here 








t a teacher. I speak to you tonight is that this is because there is a failure to 
ho, | een a student at such a law’ avail ourselves of the high privilege and power of 
is tl practiced law for twenty years. objective and impersonal thinking. 
be plain that I do not indict the law schools, What is impersonal thinking? You and I 
law te But every one of you will watch an elephant walk up the street. Well, he 
have a common enemy. It is just comes up the street! We critically observe 
high quality of our thinking. him. He comes without our effort or responsibil 
certain intellectual attitudes ity. We need not think about ourselves. We like 
ext 1 in the law schools which I to look at him but we do not want to own him 
the free manifestation of that Our thought about him is purely objective and im- 
vence V ur heritage. A wise man has _ personal. 
“o that the man you wish to be at forty, Yet, our thought may not be purely imper 
ee. is now the potter and your sonal. When fear or desire comes in, we may say, 
ike. Goethe said, “Let the “Will he walk on me?” or “May I own him?” Or 
re what he asks in his youth, “Oh! There is the professor of elephantology. I 
£ Il have it.” must find out what he thinks of the elephant, and 
he best thing about the lawyer's life is that, there is Professor So-and-so over there. He is a 
ire big ih. it is a life of endless intellec- practical elephantician. He traveled with a circus 
crowt t growth of your mind is your and carried water to the elephants for fifteen years. 
yout! not made bv externals. Emer- What does he think of the elephant and, oh dear, 
at last. sacred but the in- What will he think of what I think of the elephant!” 
ind.” He might well have Such thinking is not impersonal. 
-eNothins t last, important but the inGnite My first illustration—impersonal thinking—is 
ldment of vn mind.” The two are really the thinking of the seasoned lawyer, the thinking 
ay ey ntegrity of your mind is attained you students will come to have, the thinking you 
a slow growt nd its genesis is that infinite should have now. The second illustration is the 
reitw fine e taking of, infinite pains, to the thinking I had as a law student. The first is real 
that its natural enrichment may appear. This thinking about the elephant. The second is not, 
13 hanes anes the source of genius. because if I think about what you think regarding 
The mater mind of man is a spontaneous what I think about the elephant, I am thereby 
bling up native intelligence. Children have really thinking about myself, not about the elephant 
until the me self-conscious. You can per- ¢ all. And this is the birthplace of intellectual 
os remember that vou had it in vour youth and, egotism and untold limitation. Fear and self-con- 
I am not mistaken. vou will observe that as you sciousness, if you have them, prevent your calm 
ceeded through vour schooling it faded as you consideration of the law, because they incline you 
came more conscious, more impressed by the to think of yourselves. Deference to the personality 
nking of others and more burdened with hard of others is similarly obstructive. Your thought 
rk in thial he psychologists, who have is thus diverted from its right object. This is why 
een studying t training of children, have learned you find learning the law difficult. You are not 
it one thing h greatly inhibits the free play thinking of the law. 
f their natur ntelligence is consciousness of self. After years of effort in trying to think ob- 
he whole d ment of the training of children jectively, I can see how my law school training al- 
dern pt essive schools has proceeded upon most defeated it. I can see that the same obstruc- 
basis of a « il recognition of this fact. As I tions beset you. I was brought into a thought field 
serve tl echt processes current in law which was entirely new. I stood before it with the 
chools, ir of my experience as a law stu- awe of the uninitiated for a vast something of which 


. I was ignorant. It involved strange impressions, 
*Mr. Craver my years Velustion Connell See = _— new concepts, was couched in a strange language. 
R " The . ere printe . elivered before the i e ° ° 

My problem was to make that thinking my own and 
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essential to enrich your consciousness, it is well to 
know what the thinking of man has produced in 
your chosen field. But it is essential, if you are to 
maintain your own integrity, that you do your 
own thinking And it is destructive of that 
integrity, if you swamp your own individuality 
with the thinking of other men, which if it 
ever was real thought, was the expression of 
their minds with reference to their problems 
Here is the great vice of dependence upon prec 
edent and of deference to mere human person 
ality and opinion. The academic world is always 
loudly claiming more independence of thought than 
is found in the outside world. But every time a 
Brandeis or a Pound walks across the pages of a 
law review, every letter on the page performs a 
pretty typographical obeisance. Every time one of 
these transatlantic “Leviathans” glides quietly out 
to sea (and both of these men are very able men), 
all the little puffing tug boats in the harbor blow 
their whistles so long that they have to suspend 
traffic for the rest of the forenoon until they can get 
up steam again. The matured practitioner shows 
no such deference to frail humanity. Deference to 
mere personal opinion is no part of the search for 
truth, for the truth is inevitably impersonal. 

That such processes and mental environments 
warp the mentality of many law students is shown 
by the appraisal which lawyers make of many men 
just graduated from law school. They sometimes 
say that the course at some of our best law schools 
is “three years in and six years out”—which means 
that it takes six years to restore the natural resil- 
iency and bounce of a man’s mentality, when pre 
served in the academic salt barrel. They see that 
there is high danger in academic training of its 
teaching the student to distrust his native intuition 
and common sense, by establishing his trust in 
something external to him, thereby making him un 
true to himself. I have frequently heard lawyers 
complain that the law graduate is too greatly im 
pressed with the false idea that the law is a science 
and a difficult one; that he continually seeks for 
authority in the thinking of other people as ex- 
pressed in decisions or text books, and is incapable 
of that free play of versatility and resourcefulness, 
which is the heritage of the untrammelled mind; 
that his native intelligence is temporarily ob 
structed by his bad scholastic habits. A free mind 
knows no precedents. It looks at the problem in a 
fresh way, and forges its own conclusions in a pat 
tern none other than its own. The truth is alive, 
and the man who wins lawsuits is the man who 
keeps his thinking fresh, who forms his thought 
patterns in something else than the conventional 
mold. But the drudge mind is the product of that 
scholastic attitude, by which the chief end of man 
is to glorify, not divine intelligence, but the intel- 
ligence of the instructor, by handing him back the 
instructor’s own thinking, in the instructor’s own 
language 

Now, I am speaking of my own experienc: 
The problem which I had to meet as a young law- 
yer in escaping from the bad mental habits due to 
my conventional law school training, was the hard- 
est problem that I have ever met. The training 
had produced in me, as it does with thousands of 
young men, a lawyer with a mind as egotistic and 
brittle as that of an Italian prima donna. Imper- 
sonal and objective thought was quite beyond my 
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capacity. This was the result of the congeries of 
fear, self interest, deference to transatlantic liners, 
and a conception of the great difficulty of the law. 
To those of you who have the responsibility of 
molding law school traditions, I say that my condi- 
tion was not my fault. So long as I did work of an 
unimportant character, I limped along fairly well 
with my law school mental habits. But when I 
reached work of actual size, I actually had to dis- 
card all of my law school habits and establish new 
ones, in order to avoid nervous breakdowns after | 
had had one, and was threatened with a second. 
Men never break down from overwork. They break 
down because of brittle minds. The great strength 
of the tree is in that it knows how to bend. 

You may say: You have spoken prs the cor- 
rosive effect of egotism. Is it not true that some 
of the most effective men in the legal ogersy 
are men of that hardboiled, egotistical type who, by 
dint of hard work and by processes of acquisition, 
have taken unto themselves, as the successful busi 
ness man gathers property or money, the knowl 
edge of the law which has made them a power in 
their universe? 

The reply is: In the infinite variety of examples 
afforded by human individuals, one may find proof 
for any thesis. But after observing the mental 
tivity of a great many men, I am sure that human 
egotism kills more men than bad whiskey. Humil 
ity, not human egotism, is the beginning of wis 
dom. The most efficient mind is an objective and 
impersonal mind because it is alive and adapt 
able. The young lawyer’s greatest enemy is not 
his ignorance of the law, but his fear, which is due 
to our system of scholastic training putting con 
tinual emphasis on the personal ego. Yet observe 
that Jesus said, “Of my own self I can do nothing.” 
The Bible says that “Humility is the beginning of 
wisdom.” Lincoln said that he recognized in him- 
self merely a stewardship and an agency. On the 
other hand, Woodrow ‘i ag is now commonly 
recognized as shape failed in making effective the 
very high degree of human ide: alism, which he ex- 
pressed in his arin points, by his complete in- 
ability to get himself out of the way, and to divorce 
a great ideal from his mere human personality. He 
held a lamp that had a great light with a clutch so 
tight that he shattered it. This failure of life to 
produce a leader big enough to be humble was one 
of the great tragedies of the war. Lincoln under- 
stood life better and would have made no such mis- 
take. Jesus made it plain that the truth is always 
an impersonal thing, and that its mastery is not 
properly by any egotistic process. But it seems to 
me that humility is neither the beginning, nor the 
end, of much of our scholastic learning. 

The dangers in legal dogmatism in a rapidly 
evolving world, its heavy penalties in the law’s past 
unfoldment, the necessity that the lawyer solve to- 
day’s problems in a way to reflect the wisdom of 
the past only if it be today’s intelligence, are impor- 
tant considerations clear to every one. But does 
not our legal training produce the conventional 
type of thinking which we are well aware we should 
avoid? The world demands from the lawyer the 
same quick sensitiveness to the truth which has 
given the modern scientific mind its remarkable 
advances. The brittle mind is not the mind of the 
modern scientist, nor of the modern lawyer. He is 
continually faced with new problems, and needs 


























































the resourceful intelligence which can devise ni 
means of solving them. He has learned from « 
perience that, as Mr. Justice Holmes has said, “< 
titude is not the test of certainty,” that “delus 
exactness is a source of fallacy throughout t 
law,” and that the essential nature of most les 
controversies is a conflict of contradictory right 
some of which must yield, even when all apps 
unqualified. Experience has taught him to distru 
the dogmatist, who looks to precedent for the pz 
cise, when the best fruit of fresh perception is 
to be the yf Ste es wraes and approximate 

One of his important functions is in the co: 


duct of negotiations involving conflicting interest 
Here it is his privilege and duty to lead a group 
antagonists out of the claims of intrenched selfis 
ness, which are usually based upon: what are 


garded as “rights” but which have no such definit 
substance, along lines of conciliation to settlement 
which express a higher right than the attrition a1 

expense of court controversy are apt to produ 

We daily observe the courts’ battlefield strewn w 

debris which expresses, not the courts’ mistake 

but the stubbornness of the brittle minded lawyer 
in insisting upon the egotistic assertion of “rights 
which from a more objective viewpoint should have 
been seen as claims. In controversies where result 
are needed in accord with good business judgment 
or in accord with a true conception ot tf t 
tionships between the client and the public or tl 
government, the dogmatic lawyer insisting up 


technical rights is apt to do great harm. Especial 
before the administrative tribunals, we have fr 
quently seen the progressive advance of great in 


dustries, and their right relationships with the pu 
lic and with the government, obstructed throug! 
the technical controversies of the lawyers, wag 
through the insistence upon the unyielding and 
exact with reference to the indeterminable and in 


exact—lawyers representing the samt quite 
much as those representing the industries. Thes 
are failures of our profession, failures to which ou 


methods of legal education:are a contributing caus 
Asa profession we need to learn the ways of peac« 
and that humility is the frequent beginning of fin 
victories where egotistical insistence fails. Wher 
a man ceases to proceed egotistically it does n 








mean spineless negativity. It means that for thé 
first time he finds the full measure of his real eff 
ciency. 

Now I am somewhat disturbed about this 
speech, for it has not a single inch of annotations 
and so no shred of scholastic respectability. I must 
cure this by quoting some profound and resounding 
authority. I shall end by quoting from a China 


man. This is from the works of that great medieval 
metaphysician of the 3rd Century, Tao San. You { 
might have some trouble to find it in the books for 
he was brought into being for the purpose of this 
occasion. 
Weary, I asked of Tao Lun 
magnanimity?” He was then old. He said 
‘I knew not until my third wife came, the 
lovely Looan Tou, in whose untutored and, s 
untired, eyes the light of wisdom lay. I said 
‘Even the crazy goose wings north eacl 
spring upon his appointed way, as though upo! 
the winds of destiny; while I, the most learne 
of my time, like a dry and withered lily pa 
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me into the garden, where the plum trees 

bloom, and where the sun, majestic and un- 

owned, surveys the all it owns.’” 

And, in conclusion, may I ask, where ts Mag- 
nanimity? 
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Yepartment Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 


the Current Legal Periodicals 





Among’ Recent 


~ irbitration ternational Dis 
but B elen May Cory. 1932. New York: 


( sity Press. Pp. xiti, 281.—This 
narily precise statement of bi- 

: experience with the idea of 
compu tion of international disputes 
19] Z enturies. With a restraint sel- 
exhibit field, Miss Cory has kept her 
( ne e. Examination of the treaty 
ict since 1820 provided the material for what 
s to -al narrative of the development 

1e idea ulsory arbitration, for there have 
two | ctice of arbitrating was at first 
ntary at to the specific dispute. Treaties 


iting states advance to arbitrate disputes were 
e the G referred as compulsory, and 
asis was pon the scope of the categories of 
lispute treated. Since the Great War 


the existe: f the jurisdictions of the League 
ent Court of International Jus- 


con ration has implied reference to 
spute by u | state application, with an inci- 
tal restrict f the excepted questions. 
Bilate multilaterally, there have been 
e tw tyles of compulsory arbitration in 
broad si 1 system of pacific settlement in 
the ent has bind For the 





yg force, 
identifies each of these types, 








g perative clauses have progressively 
ffected the ment of jurisdictional scope. The 
urac ilysis makes the book a contribu- 

to histo1 risprudence 
The post period is overshadowed by the Op- 
nal Clause est shing the compulsory jurisdiction 
, f the Permanent Court and the rapid increase of 
mpt ( se Between publication and 
writing ew parties to the Optional 
lause have 1 from 37 to 42 states which are sub- 
to withir terms of their sub- 
ribing declar ns The increase in number of com- 
miss s rig regarded as “the most 
1courag nt the postwar period,” but 
the existing 1 r of them, given as 300, is a con- 


Books 


siderable understatement. The value of compulsory 
arbitration is defined as removing that uncertainty as 
to the intentions of states which obstructs an interna- 
tional sense of security. 

Reservations to bilateral and multilateral treaties 
have been greatly reduced and simplified, but in their 
nature provide loopholes of escape. Miss Cory rightly 
comments that the new exception of “domestic juris 
diction” plays the same part as the obsolete “vital in 
terests,” but not mention that “domestic juris 
diction” is a legally determinable fact at any given 
time. The Optional Clause bases jurisdiction upon the 
existence of a “legal question,” which is still undefined 
internationally. The compromissory clause obliges the 
parties to a treaty, which defines their engagements, to 
submit their disputes arising under it to arbitration ; 
by its use in all fields of international relations and 
frequent reliance upon it, states are becoming habitu- 
ated to conducting their affairs within the conception 
of law. 

Soston. 


does 


Denys P. Myers. 


Aron's Notes on Proof: The Probative Law. By 
Harold G. Aron. 1932. New York: Georgic Press 
Pp. xxiv, 561. 

Handbook on the Law of Evidence. By John Jay 
McKelvey. 1932. St. Paul: West Publishing Co. Pp. 
X1X, 576 

That there is a growing need and demand for 
a change in our court procedure and in the produc- 
tion of proof is indicated in two recent books of de- 
cidedly dissimilar techniques of approach. The Fourth 
Edition of McKelvey’s Handbook on the Law of Evi- 
dence treats the subject in the traditional Hornbook 
manner, being concerned primarily with a brief “pres- 
entation of the law of evidence with respect to its 
origin, growth, and present status.” It is a distinct 
improvement over former editions of the work, adding, 
as stated in the preface, “some material indicative of 
the current trend of the Law of Evidence towards a 
maturity less rigid and more in harmony with (to 
quote the words of Professor Wigmore) ‘the idea 















































that back of all specific rules of evidence is the grand 


purpose of reaching a correct verdict 


In spite of the fact that the preface contains a 


somewhat scathing arraignment of our present sys 
tem and an indication therein of a preference for cer- 


tain designated reforms and a desire for legislative 
investigation leading thereto, the book, as a whole, 


approaches the subject in a thoroughly orthodox man 
ner. Some reference is made to law review articles, 


but more complete reference would add materially to 


its value. 

Aron’s Notes on Proof is swi generis. It is dif 
ficult of classification. In places it approaches the 
status of a modern orthodox text book, in its digestic 
statements of law and reference. In other places it 
becomes a collection of maxims, a treatise on legal 
philosophy—at times almost startling—a legal diction 
ary and even a thirty-five page table of contents of 
the New York Penal Law, as the fancy of the author 
dictates. 

In makeup, genera 
philosophy and theory it is usually unorthodox, un- 
conventional and dogmatic. Even in the mechanics 
of the book, the author’s fads of punctuation often make 
his meaning difficult of ready comprehension by on 
more servile to ordinary rules 


ly in subject matter, and in 


In some respects the book is fragmentary. This, 
as in the case of some of the other characteristics here 
tofore mentioned, may be accounted for by the method 
of approach, indicated by the title “Notes on Proof,” 
and does not necessarily offer a ground for criticism 

One may easily differ with the author regarding 
some of his suggested reforms and some of his criti- 
cisms as well as some of his assertions as to substantive 
law, or at least question their soundness. It is doubt- 
ful if the generally adopted division of law into the 
two-fold arrangement of Substantive and Adjective 
Law would be improved upon or simplified by a re 
division into a three-fold arrangement of Substantive, 
Adjective and Probative Law \ reading of the 
author’s plan seems to make complexity more com 
plex without creating a compensating benefit. 

The author’s observations relative to the jury sys 
tem do not meet our full approval, particularly where 
he states that “as long as laymen are judges of the 
facts the continental system of free proof and disre 
gard of any rules of admissibility is sound and log 
ical.” Many have felt that the reverse is true, and 
that one of the main reasons for retaining rules of 
admissibility is the fact that we have juries. The rules 
of admissibility have therefore been considerably modi- 
fied, or at least applied with leniency, in equity pro- 
ceedings where a judge determines the facts. 

The following statement of the author compels 
our disapproval: 

“There are principles governing the introduction and ex 
clusion of evidence; there are no rules and there is no law 
of evidence.’ 

It would seem that a principle, definitely and by 
compulsion adhered to, becomes a law or a rule. Any 
lawyer who has had a case reversed on account of 
error in the admission of evidence will probably cor 
roborate this 


The author's conception of criminal law is unique, 
as indicated by the following quotation: 

“There should be only one crimi al law enforced by any 
sovereignty, and it should be in this form (Any person com- 
mitting the following acts shall be subject to trial as to his 
fitness to remain a free mem ber i the sovereignty, state or 
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W. W. Yen, late Chinese Minister to the United States 
and recently appointed Ambassador to the U. S. S. R., 
and Professor W. W. Willoughby of Johns Hopkins 
University, sometime adviser to the government of 
China. By the pens of these distinguished gentlemen 
are contributed introductory notes of value almost equal 
to that of the book itself. 

As intimated, this study does not purport to offer 
an impartial analysis of the factors lying behind the 
outbreak in Mukden of September 18-19, 1931. It is 
frankly a one-sided statement somewhat hastily, but, 
on the whole, well, prepared to popularize for West 
ern consumption the case of the defendant. Contem 
poraneously there appeared a complementary volume 
dealing with Japan's arguments composed by a Japanese 
publicist 

Correctly does Dr. Yen remark: “On the night 
of September 18, 1931, Japan startled the world by 


suddenly launching her great war machine against 


China. There was no warning; there were no diplo 
matic preliminaries; no attempts to discuss alleged 


to negotiate. Since then the sky of the 
Far East has been red with the glare of burning cities 
and villages; and the tramp of Japan’s armies and the 
thunder of her guns have been heard throughout Mar 

churia, at Shanghai, at Nanking and elsewhere in 
China Historically and sentimentally, Manchuria 
has been part of China for centuries and it is the home 
of millions of Chinese. Economically, Manchuria is 
destined to play a very important role in the industrial 
development of China. China, no less than Japan, 
is faced with the problem of surplus population, espe 
cially in the provinces along the coast. Strategic- 
ally, Manchuria is absolutely vital to China’s security. 
é‘ If Manchuria is spoken of as the first line of 
defense of Japan, what about China? Where is China's 
first line of defense and were is China’s second line 
of defense?” 

Equally succinctly does Professor W illoughby re 
mark that “with regard to Manchuria, Japan, for a 
generation, has exhibited, in the clearest manner, a 
determination to extend not only her economic interests 
but her political control. In this connection it is sig 
nificant to observe that, at the Washington Conference 
Japan made practically no specific concessions as 
regards Manchuria. She did, indeed, concede that 
Manchuria was an integral part of China, and did agree 
‘to respect the sovereignty, the independence, and the 
territorial and administrative integrity’ of China, but 
it is clear that she did not abandon her desire and in- 
tention to bring Manchuria under her substantive, if 
not formal or technical, political control. Japan’s re- 
cent acts have, therefore, a deeper significance than, 
perhaps, they would otherwise appear to have. 

While conceding that the South Manchuria Rail- 
way has aided in the economic development of Man 
churia, Dr. Willoughby calls attention to the fact that 
it was one of the spoils of war and that “it cannot be 
proved that the railway would not have been a power 
ful economic instrument in the hands of the Chinese.” 
He is doubtful of the motive of Japanese ‘‘philanthropic 
efforts” and draws attention to Japan’s “powerful, and, 
in a number of cases successful, influence in the pre- 
venting of other needed railways in Manchuria.” As 
to Nippon’s complaint of “inadequate security for her 
nationals and their property in China,” he truth- 
fully remarks that “many more Chinese livmg in Japan 
and Japanese-governed Korea have lost their lives 
through lawless violence than have Japanese living in 
China. And, in this connection, there is to be noted 
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the remarkable immunity from personal violence of 
Japanese nationals living in other parts of China fol- 
lowing the Japanese invasion of Manchuria. 

Dr. Willoughby wisely directs the attention of the 
Western world to the distinction between the claims of 
Japan respecting the remissness of China prior to Sep- 
tember, 1931, and the acts of Japan “in attempting to 
correct her conceived grievances.” It is the latter with 
which the League of Nations has at present to deal, 
and in which the civilized world is now vitally inter- 
ested. 

In twenty chapters, accompanied by ten appen- 
dices, Mr. Meng reviews the relations of China and 
Japan from 1894 to 1932. After a brief introductory de- 
scription of Manchuria—‘nature’s favorite,”—a popu- 
lar sketch of the entrance upon the scene of Russia and 
Japan, with consequent numerous “incidents,” is given. 
Part II, chapters XI-XIV, offer a running account of 
the background of the Mukden outbreak, the occupa- 
tion of the Three (or Four) Eastern Provinces, the 
declaration of Manchurian “independence,” and the 
Shanghai war-which-was-not-a-war of 1932. The con- 
cluding section attempts an interpretation of the sig- 
nificance of the problem as a whole. 

Taking into account the conditions prevailing at 
the time the book was compiled, and the nationality of 
the author, the tone is surprisingly cool. To be sure 
the large number of quotations from the contemporary 
press of the West are chosen, with extreme care, but 
this is only natural. In general the observer of East 
ern affairs will cavil less at what is said than at what 
is omitted. For example, the generally obstructive tac- 
tics of the Chinese government and its diplomats are 
not unduly stressed. On page 92 the declaration is 
made that “The Chinese economic boycott is the direct 
result of Japan’s military occupation of Manchuria.” 
Mention is not made of the eight anti-Japanese boy- 
cotts which preceded that of 1931. Such statements, 
too, as those (p. 131) attributing “800 years of peace” 
to China under the Chou dynasty, and “stability for 
over two centuries under the Ching dynasty” leave 
something to be desired from the standpoint of accu 
racy. 

Mr. Meng’s study should be read in connection 
with others such as the Lytton Report and Lattimore’s 
Manchuria Cradle of Conflict. China in “speaking” 
tells the truth, but not the whole truth, and it might be 
considered an exaggeration to say that it tells nothing 
but the truth. The work falls into the category of 
those prepared for a purpose and published too early 
to be complete. It is of value as containing a restrained 
but one-sided introductory description of an extremely 
complicated question—to which more Americans should 
pay more attention than at present appears to be the 
case. 

HARLEY FARNSWORTH MACNAIR 
University of Chicago. 


The Masquerade of Monopoly, by Frank Albert 
Fetter. 1931. New York; Harcourt, Brace and Com- 
pany. Pp. 466.—In this volume Dr. Fetter, Professor 
of Economics at Princeton University and a past 
President of the American Economic Association, 
launches a counter-attack against those publicists who 
have been advocating a substantial modification of the 
anti-trust laws. 

He makes a fervent plea, in picturesque language, 
for a stricter enforcement of the Sherman and Clay- 
ton Acts, basing his theme upon the view that up to 











the present time only half-hearted attempts have | 
made to administer these laws. 

The author, who is admirably qualified, presents 
clearly ‘and forcefully what he deems to be tl 
economic, and proper legal, essentials of the conc 
of free competition, markets, and monopoly. 

Introducing an analytical economic inquiry, 
distinguished from a mere legalistic one, the 
lays special stress on what he emphasizes as the 1 
lected economic aspects of some of the most 
portant anti-trust cases that have come before 
Supreme Court. He dissects critically the United 
States Steel Corporation case and some of the t 
association cases in which the contentions of trade 
sociations were upheld by the courts. 

In this connection, he points out that th 
flagrant species of economic exploitation and disc: 
ination against consumers and localities arises 
the unjustifiable method of quoting on the basis 
delivered prices, instead of a combination price <¢ 
posed of a mill base price plus freight to the point 
destination. 

The Courts, he argues, were either led astray 
missed the point in many of the anti-trust cases, 
failing to recognize the baneful effects of the practi 
uniform in many industries, of either quoting deliver 
prices or prices related to basing point systems. It 
contended that at least equal in importance to 
presence or absence of price fixing agreements, w 
methods of quoting delivered prices carried on eit! 
by agreement among competitors or under threat of r 
prisals against so-called independent con 
powerful market leaders. 































































petitors 

A great part of the volume contains an el: 
examination of the “Pittsburgh Plus” method of pr 
quotations which, the author seeks to demonstrate 
escaped the attention of the Department of Justice 
the Courts and remained masqueraded for many yeat 
until its true nature was disclosed in hearings bef 
the Federal Trade Commission. 

The final conclusion of Dr. Fetter that the a: 
trust laws should not be amended and must be mo 
rigorously enforced, seems more doubtful today aft 
several years of depression, and the theme is 1 
doubtedly out of harmony with prospective devel 
ments, 
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In the opinion of the reviewer, the work suffer 


from an overemphasis upon the predatory aims of bot 
big business enterprise and trade associations. T! 
author’s spirit is that of a crusader. The picture 

paints is too black, with scarcely any redeeming fea 
tures. Without minimizing the abuses of busines 


prior to the adoption of the anti-trust laws and ev 

prior to 1929, it cannot be denied that American in 
dustry today is confronted with the problem of agre 
ing upon and pursuing protective measures design 
solely as a means of survival. Under present circu 

stances, producers do not have the power, even if th 
were so inclined, to make a prey of consumers. In 
deed, it is the producers who are at present heavil 
handicapped in the competitive situation. 

The Appalachian Coals case indicates very clearly 
that the Supreme Court, in appreciation of the turn of 
events, has departed, temporarily at least, and without 
the aid of Congressional enactments, from its own 
canons of strict construction and rigorous application 
of the Sherman law. 

Dr. Fetter represents a point of view 
lent in trust-busting days. It constitutes an antidot 
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thing. His conclusion follows, of course, if efficiency 
is the sole test, but we should be very much surprised 
if the Dean really meant that. The second point is 
that in the first sentence of the second to the last para- 
graph he states that he disagrees with Mr. Beck's views 
on bureaucracy in the third sense. The third sense, as 
the Dean enumerates it in the previous column, is the 
excessive assumption of governmental function by the 
Federal Government. In discussing the third sense he 
says that this tendency . includes the whole bad ten- 
dency to look to the Federal Congress. ” Now if 
the Dean thinks that this is a bad tendency, as does 
Mr. Beck, we cannot see why he states that he is in to- 
tal disagreement with Mr. Beck in his views on bureau- 
cracy in the third sense. We are wondering whether 
there has not been a mistake and that what the Dean 
means is that he disagrees with Mr. Beck as to the 
first sense. We are wondering if you can help us out 
on that point.” 





Leading Articles in Current Law Reviews 





Landlords’ 
Douglas and Jerome 
ntracts, by George 


Lau May (New Haven, Conn.) 
Reorg t s, by William O 
The G ise in Private ( 
Minnesota wiew, May Minneapolis ) 
f a Contract surance in Minnesota, by 
Detection of Crime, by 


The Mak 
William L. 


Newman F. 


ngton, D. C.)—Is 
Examination of the 
pt 1 ‘ y Louis B. Boudin; 
in Law t rks of St. Augustine, by Rev. Francesco 
rials in the Teaching of 





cagi Studies in Realty 
ation, by Homer F. 
nder of Actions in Con- 
ess Millar; Problems 
hen Love; The Consti 
Ibert Russell Elling- 
sity, Va.)—Corpora- 
harles Warren; Cicero’s 
H. B. Schermerhorn; Some Realistic 

tio! ts of Corporation Reorganization, by 
Irv May (Cambridge, Mass.) 


Mora- 
egislat mparative Study, by A. H. Feller; The 
Jury in tl I pretation of Statutes, 

Adoption and Rejection of Con- 
y Ellsworth E. Clark, Henry 


the Intert 
and . ‘ eivers 


lun : NCU April New York City)—Reor- 
ition of | Corporations under Section 77 of the 
kruptcy Act rchill Rodgers, Littleton Groom; Cur- 
ncy Contr and | ite Property, by John Hanna; Judicial 
l lwin M. Borchard 
Arbor, Mich.) —Fraudu- 
n, by John P. Daw- 
Carriers, by Paul G. 


f 


April (New York City)—Stephen Davis, 
sance as Applied to 
Airport Approach, by 
Codes of the Union of Socialist 





June (Knoxville, Tenn.)—Decla- 
nsequential f, by William H. 
Tax at n, by D = 

ni and §$ erning Bar y Edson R. 
ederal Regulat Hours of Labor in Industry, by Clarence 
A. Miller; For Action in Tent by Joseph Higgins. 
Tulane | June (New Orleans, La.)—Hierarchy 
Systems of Law, by Roscoe 


Krauss; A 
Sunderland ; 


Wicker; 7 
I i 


ct 


I 





essee, 


f Sources ar 








Pound; Prize Law Procedure at Sea—Its Early Development, 
by Francis Deak and Philip C. Jessup; Firearms and Legal 
Doctrine, by Fred E. Inbau; The Yellow Dog Contract in its 
Relation to Public Policy, by Clarence E. Bonnett. 

Notre Dame Lawyer, May (South Bend, Ind.)—Colonel 
William J. Hoynes, by Thomas L. McKevitt ; Common Carrier’s 
Negligent Delay Plus Act of God, by Ralph S. Bauer; Legal 
Pedagogy or What Have I? by Joseph H. Beale; Lord Hard- 
wicke’s Contribution to the Law of Executory Trusts, by Dr. 
Brendan F. Brown; Congressional Legislation Affecting Rail 
road Employes, by Leo J. Hassenauer; The Paradox of Law 
and Liberty, by Charles C. Miltner. 


Rocky Mountain Law Review, April (Boulder, Col.) 
Some Legal Aspects of the Farm Mortgage Foreclosure, by 
Royal C. Rubright; The Debates of the Constitutional Conven- 
tion on the Jurisdiction of the Supreme Court, by Erwin F. 
Meyer; Duress, Undue Influence, and Mistake in Colorado 
Contracts, by William E, Lester. 

Kentucky Law Journal, May (Lexington, Ky.)—Death by 
Wrongful Act—Survivorship of Tort Actions in Kentucky, by 
Alvin E. Evans; Manufacturers’ Liability to the Ultimate Con- 
sumer by A. J. Russell; Agency, General and Special, by Basil 
H. Pollitt; Regions versus State, by Amry Vandenbosch; The 
American Law Institute’s Restatement of the Law of Contracts 
Annotated with Kentucky Decisions (Continued), by Frank 
Murray 


The Canadian Bar Review, May (Toronto, Ont.)—Parlia- 
mentary Status and Provincial Legislatures, by Wilfred Heigh- 
ington; The Stage of Equity, by Sidney Smith; Nova Scotia's 
Blackstone, by D. C. Harvey. 

United States Law Review, May (New York City)—Con 
stitutional Limitations and the Gold Standard, by Frederic A. 
Johnson; A Trust Company Draws a Trust Deed, by Albert 
Hirst. 

Indiana Law Journal, May (Indianapolis, Ind.) — The 
Lawyers’ Duty to the Public, by Will Shafroth; The Supreme 
Court of Indiana and Federal Taxation of State Instrumentali- 
ties, by Alden L. Powell; International Congress of Compara- 
tive Law, by Alexander M. Bracken. 

Oregon Law Review, April (Eugene, Ore.)—Montesquieu 
and the Separation of Powers, by James T. Brand; The Re- 
statement of the Law of Contracts with Oregon Notes (Sections 
120-132, Chapter 5), by Charles G. Howard. 
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Idaho Law Journal, March (Moscow, Ida.) —The Effect on 
the Formation of a Contract of a Telegraphic Mistake in an 
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of Administrative Action—Nature of the Customs Classification Remedy—Court’s 


Jurisdiction Includes Almost Every 


Possible Which 


Legal Controversy 


May Arise between Importing Taxpayer and Government Concerning 
Rate or Amount of Duty Paid—Some Important Cases 


By Hon. GEORGE 


ludge of the United 


The Continental Versus the American Mind 


HE Continental mind works differently from 

the Anglo-Saxon mind. The development of 

their respective systems of public law is a good 
illustration of the difference. 

The Continental mind worked out logically on 
principle the necessity of a judicial review of ad- 
ministrative action to protect the liberty of the citi- 
zen, while the Englishman and the American 
merely invented remedies in piece-meal, and more 
or less imperfectly, as the necessity or the popular 
demand for some particular remedy arose. 

So we find in France and some of the smaller 
Continental countries a well-defined plan with a 
logically developed system; sometimes through 
special administrative courts created for the pur 
pose, a special forum having a wide and compre 
hensive jurisdiction for the remedy of individual 
wrongs arising from executive action. 

In England and America the ordinary courts 
have been given, in a limited class of subjects, a 
special jurisdiction to, meet the particular public 
demand for such reform, along some particular line 
where the abuse from the absence of the remedy 
was flagrant, or where the courts themselves have 
from sheer necessity, without statutory authority, 
sustained the right to sue the tax collector at com- 
mon !aw, or have applied the original common law 
writs of mandamus and prohibition 

Where special tribunals like the United States 
Customs Court or the Court of Customs and Patent 
Appeals, or the Court of Claims, have been created 
their jurisdiction has usually been of a special and 
limited character to cover some particular class of 
subjects. 

Under the common law writs, mandamus, pro- 
hibition and the writ of right, all of which were 
invented or adopted by the English courts to give 
some judicial review of the legality of the acts of 
public officers, as a rule, the remedy is limited to 
the correction of errors of law and does not include 
errors of fact. Moreover, if a discretion is ex- 
pressly confided by the terms of the law to the 
official, such discretion can not be reviewed by the 
court on such writs, but the court can only correct 
an abuse of discretion. Further, as a rule, such 
writs lie not as a matter of absolute right, but issue 
in the sound discretion of the court. 

Consequently, a judicial review by means of 
such writs, and the kindred writ of injunction, is 
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States Customs Court 
not always fully effective. To procure 
quate and comp'ete remedy, an appeal vering 
questions of law and fact involved in the decisi 
complained of must be provided by statute, 
which, I suppose, the appeal provided by the cus 
toms administrative act is probably the best 
ticular example 

French Administrative Law 

LaFerriére, in his “Traité de la Jurisdiction 
Administrative et des Recours Contentieux.” states 
the general principle upon which the jurisdictio1 
the French courts over certain administrative n 
tests is founded, as follows (Vol. 1, page 6, par. 2 
(Free translation) : 

“It results that with resistance set up in 
position to the acts of the administration or 
act of public authority founded on a right 
the administration may have disregarded Ipon 
error of fact or of law which it may have committed 
in its relation with the citizen, . . . and whicl 
may have resulted in the violation or erroneous 
application of the law or of an existing right 


the injured party thinks himself justified in oppos 
ing his individual right to the right invoked by the 
administration, there is a subject matter for con 
test, for litigation; an administrative contest is im 
mediately created by the conflicting claims ; judicial 
action is necessary to resolve the difficulty. In othe: 


words, the offended interest involves only the idea 
of utility, of expediency, of policy, whereas the dis 


regarded right involves the idea of justice, of legal 
sanction, of a judicial determination. In the first 
case, the injured party can only beg and complain; 
in the second, he can require verification of his 


right and demand that it be respected 

It is upon the basis of such theoretical defini 
tions as this that the Continental jurisdiction ap 
pears to have been worked out. Speaking of th 
French system, in “Principles of Constitutional 
Government,” Dr. Goodnow says (page 240) 

“The French system has proved itself to be 
more effective in the protection of the individual, 
not only because of the law which the administra 
tive courts have developed, but also because of the 
more simple and less expensive remedies which 
have been provided. Much of the procedu 
Anglo-American courts is extremely tec 


re in the 





hnical, and 
on that account expensive, because the litigant 
must retain the services of a highly paid lawyer. 
Most of the remedies provided by the French law 
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National Bank v. 
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Swope, 274 U. 


ordinarily a case or judicial controversy results 
in a judgment requiring award of process of execution to 
carry it into effect, such relief is not an indispensible adjunct 
to the exercise of the judicial function.” 

This principle is affirmed omy, the authorities 
reviewed in N. C. & St. L. Ry. Wallace decided 
by the Supreme Court Sates 6, 1933 (288 U. S. 
249). There Mr. Justice Stone specifically referred 
to the Supreme Court’s power to review the money 
judgments of the Court of Claims “although no 
process issues against the Government” (page 263). 
While for convenience the judgment of the Customs 
Court often takes the form of a direction to the col- 
lector to refund the money decided to be due the 
Plaintiff, it can and does sometimes take the con- 
ventional direct money form.? Such form was at- 
tacked and sustained in United States v. Davis, 54 
Fed. 147, per Shiras, Caldwell and Sanborn, Judges. 

The subject matter of the suit is a case at law 
“arising under the laws of the United States” 
and is also one of the “controversies to which the 
United States shall be a party,” as the United States 
is always Defendant. These are two of the cate- 
gories specifically mentioned in Article III of the 
Constitution to which the judicial power of the 
United States shall extend.* In United States v. 
Rice, 257 U. S. 536, Chief Justice Taft says: 

“This case involves the sufficiency of a protest necessary 
to justify a suit against the United States for duties illegally 
exacted.” 

The United States is Defendant in every classi- 
fication case,* including petitions for remission of 
penalties and the so-called manufacturers’ protest. 
The manufacturers’ protest protests the rate col- 
lected as too low and of course does not ask for a 
money judgment. The United States has consented 
to be sued under it. (Sec. 516, Tariff Act of 1930). 
Its nature is explained in the similar suit of Louis- 
iana v. McAdoo 234 U. S. 627, where Mr. Justice 
Lurton described all customs suits as suits against 
the United States. Its scope is being litigated in 
Dutchess Hat Works v. United States, T.D. 
45974, motion for retrial T.D. 46124, decided 
by Division 1 of the Customs Court on Janu- 
ary 17, 1933, now on appeal to the Court of 
Customs & Patent Appeals. The case instituted by 
the Manufacturers’ protest is perhaps the only in- 
stance in the law where a citizen, not paying thé 
tax, may litigate concerning the application of a 
tax law to his tax-paying rival in business and if 
successful thus increase the tax collected by the 
Government officials from such rival. 


Broad Scope of Custom Court’s Jurisdiction 


The jurisdiction of the U. S. Customs Court 
being coextensive with, and the equivalent of, the 
original common law action in a State court against 
the Collector of Customs, covers a very wide scope 


River Butter Co. v ig States, T. D. 44667, 59 Treas 
Dec., , 485; Marine v. Lyon, 62 Fed. 1 
U v. Hopewell, 51 Fed ne per Gray, Circuit Judge, where 


ae joa gu sent aoe was a money judgment. See also Anglo-Cal.-Bank 
Ss 


2 Fox 


. l 
4 _in United States v. Jahn, 155 U. S. 109, Chief Justice Fuller 
said "This case was docketed here under the title: ‘In the matter 
of the application of Gustave A. Jahn & Co. upon certain merchandise 
entered by the “Alps,” August 15, 1890,’ but the correct title is United 
States v. Gustave A. Jahn et al., for the reasons given by Mr _ 
Gray in United States v. Hopewell, 5 U. S. App. 187, 51 Fed. 798 
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including almost every possible legal controversy 
which may arise between the importing taxpayer 
and his government concerning the rate or amount 
of duty paid. It not only includes the rulings of the 
Collector himself in liquidating the duty but also 
“the legality of all orders and findings entering into 
the same.” (Sec. 514, Tariff Act of 1930). 

The citizens’ right which this remedy protects 
is a fundamental necessity for the protection of 
property under a government of law constitutional 
in form, and must be all inclusive of every kind of 
legal dispute in order to be effective. When the 
citizen’s money is illegally taken in customs taxes 
the necessity for a judicial remedy to compel its 
return is equally great, no matter what official, from 
the Secretary of the Treasury down, performs the 
act of taking it. That is why the courts give the 
remedy a wide scope, and liberally construe it. 

The Collector of Customs is selected as the 
official with whom to lodge the protest which starts 
the suit. First, because he is accessible to the im 
porter at his home port where the trial is to take 
place, often a great distance from Washington, D. 
C. Second, because his liquidation or decision 
the Collector communicates to the importer at his 
home the entire departmental action, by whomso- 
ever performed, making the administrative rul- 
ings which take duty from the importer or refuse 
him relief from a refund demanded. The Collector 
was thus chosen for the purpose of making the 
remedy all inclusive of everything everyone had 
done, or refused to do, which could be made the 
subject of a legal contest. 

The constitutionality of the action of the Presi- 
dent in putting a retaliatory duty into effect by 
proclamation under the so-c: alled reciprocity clauses 
of the Act of October 1, 1890, was determined in 
Field v. Clark, 143 U. S. 649, affirming T. D. 10553. 
Similarly the constitutionality of the flexible Tariff 
proclaimed by the President was determined in 
Hampton v. United States, 276 U. S. 394, affirming 
T.D. 41478. Rights, under the famous 5 per cent 
rebate cases, to favored nations under treaty stipu- 
lations, involving many millions, were determined 
in United States v. Pulaski, 243 U. S. 97, reversing 
T.D. 34246 and T.D. 35508. A reciprocity treaty 
with Cuba was construed in Faber v. United States, 
221 U. S. 649, affirming T.D. 27847. Construction 
of a commercial treaty with France was had in 
Altman v. United States, 224 U. S.: 583, affirming 
T.D. 29279. The legal effect of non-action by the 
Secretary of the Treasury, who was described by 
the Supreme Court as the chief administrative of- 
ficer in the collection of duties, was determined in 
United States v. Ballin, 144 U. S. 1, affirming T.D. 
10336. That the burden of proof was upon the gov- 
ernment and not upon the importer upon reliquida 
tion of the collector for fraud after a year, was 
decided in Vitelli v. United States, 250 U. S. 355 
The hearing before the Tariff Commission in the 
process of executive fixing of a new rate of duty 
was held to be legislative and not judicial in char 
acter, in Norwegian Nitrogen Products Co. \v 
United States, decided by the Supreme Court Feb- 
ruary 6, 1933, 288 U. S. 294 affirming T.D. 44824 
That a tariff rate could be imposed upon goods im 
ported by a State University was decided by the 
Supreme Court on March 20, 1933 in Trustees 
of the University of Illinois v. United States, 
affirming T.D. 44758, 288 U. S. —. In United 


States v. Lies, 170 U. S. 628, it was held 
if an importer appellant abandons his appeal 
Government, which had not appealed, may n 


sist upon review and reclassification \ Russ 
Sugar Bounty was held to be a legal basis for 


levy of countervailing duty by the Secreta 
Treasury in Downs v. United States, 187 U. S. 4 
affirming T.D. 22984, although all Russian 
producers, whether exporters or not, received 
bounty. Similarly a countervailing duty to off 
a British spirits rebate was sustained as legal 
Nicholas v. United States, 249 U. S. 34, affirmi: 
T.D. 35595. Jurisdiction over the question of t 
legality of charges incident to a custon 
was sustained in United States v. Jah in 
109, long before jurisdiction over illegally wit 
held drawbacks was transferred from the Court 
Claims to the Customs Court by the Tariff Act 
1922. 

A very intricate and important case was 
cently decided by Division III of the Customs Cou 
in Porto Rico Brokerage Co. (Inc.) et al. v. Unit 
States, T.D. 46199, which arose at San Juan, Port 
Rico, involving the constitutionality of a tariff ta 
levied by the insular government upon coffe 
shipped from New York to Porto Ri At th 
time of the famous Insular Cases in 1901 a suit 
this character would have had to be brought in th 
Insular Court of Porto Rico, as DeLima v. Bidwe 
182 U. S. 1, was brought by a common law assum 
sit for money had and received in the Supren 
Court of the State of New York. Now, however: 
such cases are within the customs administrativ: 
act, as amended by paragraph N, section III of 
tariff act of 1913 and subsequent acts, and must 
brought in this customs jurisdiction.’ 

In Gsell v. Insular Collector of Customs, 239 U 
S. 93, the Supreme Court held that a writ of error 
was not applicable under the statutes to a custon 
case where for full review the facts as well 
law must be considered. Mr. Justice Day said 








“Such was the uniform method and purpose of review 
under all the statutes and procedure, which, so far as applica! 
are to be read into the Philippine act, and such is still tl 
policy of the Federal statutes in permitting review of the de 
cisions of the boards of general appraisers in the Unite 
States by appeal to the court of customs appeal. By writ 
error the review is limited to questions of law—a methoc 
procedure inapplicable to customs cases, where the facts must 
be considered in order to determine the proper classificati 
of the merchandise and the duty to which it is subject.’ 


Numerous classifications passed upon by thx 
Supreme Court in cases arising in this jurisdictior 
since the passage of the Act of 1890 in addition t 
those previously mentioned are cited 
low.® 

An application for certiorari was filed befor: 
the Supreme Court on May 24th in Sears Roebucl 


5 United States v. Porto Rico Coal C a Gs 4 t. Patent 
peals, 288. Section 514, Part III, Act of June 1 

6. Stained or painted glass windows, U. S. v Perry, 146 
a ae 71; Finished gunstocks with locks and mountings, not 
guns, U. S. v Schoverling, 146 U. S. 76; Knit woolen under 


arel rather than knit fabrics, A oh. 5 s 
tures of wool as including worsted goods, | Ss 


clothes as wearing 


147 U. S. 494; Manu 








v Klumpp, 169 U. S 9; Muriate of cocaine as a me al pre t 
rather than a chemical salt, Fink v. U. S., 170 U. S. 584; Nat ga 
as a crude bitumen U.S v. Buffalo Natural Gas & | i72 U. S 





Boards wed one side and tongued and gro evel as dressed lum 
b S. v. Dudley, 174 U. S. 670; Tapioca flour as tay ara t 
starch, Lung v Ww, Sse, 176 U. S. 156; Taxation of wr [ toba 
filler bale, Rothschild v. United States, 179 U. S. 4 Certain glas 
beads as manufactures of glass rather than imitations of precious stones 
U. S. v. Morrison, 179 U. S. 456; Glass bottles not cove l 
Nichols, 186 U. S. 298; Plaster casts for religious s ty 
U. S. 192 U. S. 88; Carbon sticks unfinished are 
lighting by similitude, U. S. v. Downing, 201 U. S 





duty on Figured Cotton Cloth, U. S. v. Riggs, 208 U. S 
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s the constitutionality 
he Flexible Tariff as 
Tariff Act of June 
1 in favor of the 
ns and Patent 
judgment by 


lding the sec- 


illy matched 

. Citroen, 223 
dings or 
under reciprocal 
83; Commercial 


as Nitric 


tapes, 


t luty 

mt cases cited supra 
Drawback, National 
irk and Tilford, 245 
yoat and other like 


tion unconstitutional and distinguishing the case of 
Hampton v. U. S. 276 U. S. 394, 61 Treasury De- 


U 
679, Baltimore Daily Record of April 7, 


cisions 
1932. 

On June 3rd, 1933, Division III of the Customs 
Court decided the cases of Domestic Fuel Corp. v. 
U. S. and George E. Warren Corp. v. UV. S., of great 
international importance, involving the application 
of the favored nation clauses in our commercial 
treaties with Great Britain and Germany as applied 
to the tax on importations of coal in the Revenue 
Act of June 6, 1932. 

It has often been a subject of surprise to the 
writer that so few lawyers or laymen are familiar 
with the simple and reasonable pleading and prac 
tice of the customs jurisdiction, or why those 
studying and seeking improvements in judicial 
practice and procedure have not made themselves 
familiar with this customs judicial remedy and the 
machinery of its cperation. 


ns Taken on Most Important Piece of Social Legislation Ever Passed 


Taxing 


Power as Possible Support for Provisions Considered— 


Statements in Wilson vs. New and Block vs. Hirsh—Price-Fix- 


Aspects of Plan and 


Chereon 


Decisions of Supreme Court 
Other Arguments against the Section Considered 


Bearing 


By KINGMAN BREWSTER 
Member of the Washington, D. C., Bar 


David A. Reed of 

challenged the constitutionality 
ess tax section of the Farm Relief 
of the United States.’ 
this able constitutional lawyer 


133, Senator 


| 
the Senate 


ive said that [ am not going to weary 
stitutional points, but 
w that those points were raised, that 
spect the Constitution, to uphold and 

called to the points while the 
a different conclusion.” 


discussion on con 


us to reach 
then raised as constitutional ob- 
the following 
on articles that are not of 
for the benefit of an- 
he Secretary of Agriculture regu- 
businesses not affected with a 
ites taxing powers to the Secre- 
(e) It de equal protection of the laws. 
f the “export” clause of the Con- 


{ } Tes 
stitution 
On the f ng day Senator John H. 


ig } 3ank- 
head of J 


Alabat cepted the challenge of his Penn- 


1. Congressior Vol. 7 pp. 1632-1635 


sylvania Colleague and spoke in some detail on the 
constitutionality of the process tax provisions of 
the bill.? 

Thus we have two eminent constitutional law- 
yers taking opposite positions on what must cer- 
tainly be conceded to be the most important piece 
of social legislation which has ever emanated from 
Congress. With such imposing counsel on either 
side of the question the final “guess’* as to the con- 
stitutionality of the statute must be left to the Su- 
preme Court. 

However, a brief discussion as to the possible 
outcome of the law is attempted. It is believed 
that all of the vital constitutional questions involved 
in the Farm Relief part of the law are brought to 
the foreground by Section 9, entitled “Processing 
Tax” and therefore this discussion will be limited 
to that provision alone. Certainly (except for pos- 
sibly Title II and Title III which deal with Agricul- 
tural Credits and Inflation and which were not 
parts of the original House bill) if the Process Tax 
is unconstitutional the remainder of the Farm Relief 

2 Conaressiomi Record, Vol. 77, pp. 1708-1706. 

8. Used in the sense that it was used by the Vice-President of the 
United States when Speaker of the House who said as regards certain 
estate tax legislation: 

“The treasury estimates that there will be a refund of $26,000 000 
to those who have died and had their estate taxed. What we hope 
in this resolution is to stop up this gap in the future. I hope in the 
next Congress a bill may be passed that will reach back and let the 


Supreme Court have one more guess.” (Congressional Record, Vol. 
74, No. 66, p. 7018.) 
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bill (Title I) necessarily falls. This is so despite 
Section 14 which provides for “Separability of Pro- 
visions” in case parts are declared unconstitutional. 
The Supreme Court has held that a separability 
clause will not save an entire law from being un 
constitutional if the invalid part is the “axis” of the 
law. Williams v. Standard Oil Co.* Certainly, the 
Process Tax is the essential element of Title I of 
the law for the proceeds of this tax are the sine qua 
non of the other parts of the law. If the 
Tax is unconstitutional the rest of Title I 
sarily fails for there would be no funds with which 
to carry out the relief provisions 

The Tax provision reads in 
follows: 


Process 


neces- 


Process part as 


“Sec. 9. (a) To obtain revenue for 
penses incurred by reason of the 
there shall be levied processing taxes 
... The processing tax shall 
lected upon the first domestic 
whether domestic production or imy 
paid by the processor. ; 

“(b) The processing tax shall be 
the difference between the current average 
commodity and the fair exchange value of the commodity; 
except that if the Secretary has reason to believe that the 
tax at such rate will cause such reduction in the quantity of 
the commodity or products thereof domestically consumed as 
to result in the accumulation of surplus stocks of the com 
modity or products thereof or of the farm 
price of the commodity, then he shall appropriate 
investigation to be made and afford due notice and oppor- 
tunity for hearing to If thereupon the 
Secretary finds that such result will occur, then the processing 
tax shall be at such rate as will prevent such accumulation of 
surplus stocks and depression of the farm price of the com 
modity. In computing the current average farm price in the 
case of wheat, premiums paid producers for protein contents 
shall not be taken into account 

“(c) For the purposes of 
change value of a commodity 


extraordinary ex 
national economic emergency, 
as hereinafter provided 


l, assessed, and col- 
commodity, 


shall be 


be leviec 
processing of the 


of rted, and 


at such rate as equals 


farm price for the 


in the depression 


an 


cause 


interested parties 


9 


part 2 of this title, the fair ex- 
shall be the price therefor that 
will give the commodity the same purchasing power, with 
respect to articles farmers buy, as such commodity had during 
the base period specified in section 2; and the current average 
farm price and the fair exchange value shall be ascertained 
by the Secretary of Agriculture from available statistics of the 
Department of Agriculture.” 

Remembering that the Federal Government is 
a government by operation of delegated powers, it 
must first be ascertained whether or not the Federal 
Government can find support for the operation of 
this statute in the Constitution, for otherwise the 
Tenth Amendment reserve the powers of 
this statute to the states or to the people. We 
must first then consider Section 8 of Article 1, 
Clause 1, which empowers Congress to “lay and 
collect Taxes, Duties, Imposts and Excises, to pay 
the Debts and to provide for the common Defense 
and general Welfare of the United States.’ 

The most logical basis for support is, of course, 
the taxing power of the United States. We are, 
however, immediately confronted with the question 
of whether or not the so-called Process Tax is a tax. 
In Loan Association v. Topeka’ the Supreme Court 
had to decide the question of whether a city could 
constitutionally issue bonds to be used by a private 
corporation in establishing a bridge works in the 
city. Accordingly, the interest on the bonds had 
to be met out of the tax revenues of the city, and in 
a suit to recover interest on the bonds the question 
of the constitutionality of the acts of the city was 
raised. The Supreme Court said that if the power 
to tax existed it was “the strongest, the most per- 


would 


U. S. 285, 
Vall. 65! 
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vading of all the of 
directly or indirectly to all classes of px 
But the Supreme Court went on to sta 
were limitations on the power to tax, sa 


powers government 


“This power can as readily be employed 
of individuals and in favor of another, so 
and give unlimited wealth and 
if there is no implied limitation of the uses for 
may be exercised 

“To lay with one hand the power of the 
the property of the citizen, and with the other 
upon favored individuals to aid private enterpris 
up private fortunes, is the less a 
done under the forms of and is called taxati 
not legislation. under legislative for 

“Nor is it taxation. A ‘tax,’ Webster's 
‘IS a rate or sum or assessed on the per 
of a citizen by government for the use of the 
‘Taxes are burdens or charges imposed by the 


property money tor publi 


as 


” rosperit 
class prospet 


none robbery 


law 


T 
It is a decree 
says 


IT mney 


persons or to raise 


The court then went on to define 
pose” and held that a public purpose 
volved in that proceeding. The court said 
was or was not a public purpose was 
line to draw and in the course of its 
mated that public utilities, such as 
had been devoted to a public use, m 
ered as a public purpose.® 

The above adjudication naturally 
consider whether or not the present la 
public for a public purpose, i.e., whether 
of lands and the distribution of benefits to 
under the present emergency 
considered as a public purpose 
not a tax until one can first decide 
relief given to the farmers, would seem 
question. 

The issue of devoting public fund 
enterprises arose in the Sugar Bounty Ca 
Supreme Court avoided the question « 
tutionality of the Sugar Bounty law 
the debt provision of Section 8, Article 
Constitution and saying that inasmuch a 
Bounty law created a moral obligation 
United States under the facts of the ¢ 
the United States was in a position 
providing for an appropriation to pay 
obligation even though the law creating the 
tion might have been unconstitutional 

It is possible to argue from the ratio 
of this case that since the obligation of the 
States (whether moral or legal) to the far 
incurred prior to the collection of the tax fri 
processor, the tax may be collected as a tax 
the debts of the Federal Government. But i 
lieved that such an argument, dependi 
upon the brief lapse of time existing bet 
sale of the goods by the farmer to the processor and 
the collection of the tax from the latter 
would be looking at the surface only and disregard 
ing the substance which is an attempt to tax A for 
the benefit of B. It is certainly difficult to say that 
the purpose for which this tax is raised can be 
designated as a public one. As the Supreme Court 
said in Loan Association case, supra 

‘And in deciding whether, in the given 
for which the taxes are assessed falls upon the 
other of this line, they must be governed mait 
and usage of the government, the objects for whi 
been customarily and by long course of | lat 


ers 


cidendi 
United 


mer 1s 


ln 
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ny 
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Y Cf. Cole v. La Grange, 118 U. S. 1 
the application of the state constit 
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farmers, in the present national emergency, for a tem- 
porary perioc creates such a public interest in that 
work as to ju‘tify the imposition of a tax the proceeds 
of which are co be devoted to such public purpose. 

Admittedly such a proposition is far reaching in 
its effect and in view of the fact that both Wilson v. 
New and the Rent Cases were 5 to 4 decisions of the 
Supreme Court it is impossible to hazard even a sur- 
mise as to what the present make-up of the court would 
hold. Only three of the judges who considered Block 
z'. Hirsh are still on the bench and it should be noted 
that two of these three were on the dissenting side in 
that case.** It must also be admitted that the above 
theory of sustaining the constitutionality of the act 
opposes the ratio decitdendi of many previous Supreme 
Court decisions. 

It is believed that the Supreme Court might log- 
ically hold that the Process Tax involved in this law 
is an attempt at price fixing under the guise of taxation 
and as such it interferes with the reserved power of the 
states.‘ In this connection attention is called to the 
fact that the preamble of the law provides: 


“To relieve the existing national economic emergency by 
increasing agricultural purchasing power.” 

Section 2 of Title I, which is the declaration of 
policy contained in the act, states that the policy of 
Congress in enacting the legislation is to maintain prices 
to farmers at a level that will give agricultural com 
modities a purchasing power with respect to articles 
that farmers buy. And finally the report of the Sen 
ate Committee on Agriculture and Forestry provides: 


“pD 


soth title 2 [containing the Process Tax provisions] and 
title 3 attempt to lay down a principle by which the price of 
farm products may be raised.” 


Certainly then it may be said with good reason 
that the purpose of the law is to fix prices and with 
that in mind we must approach the Child Labor and 
Oleomargarine Cases. 

In Hammer v. Dagenhart,’* the statute under con- 
sideration prohibited the shipping of goods in interstate 
commerce within a certain specified time from the date 


121 This latter case arose under the exigencies of the Civil War yet 
the Supreme Court through Mr. Justice Davis said: 

“Time has proven the discernment of our ancestors; for even these 
provisions, expressed in such plain English words, that it would seem the 
ingenuity of man could not evade them, are now, after the lapse of more 
than seventy years. sought to be avoided. Those great and good men 
foresaw that troublous times would arise, when rulers and people would 
become restive under restraint, and seck by sharp and decisive measures 
to accomplish ends deemed just and proper; and that the principles of 
constitutional liberty would be in peril, unless established by irrepealable 
law. The history of the world had taught them that what was done in 
the past might be attemped in the future. The Constitution of the United 
States is a law for rulers and people, equally in war and in peace, and 
covers with the shield of its protection all classes of men, at all times, 
and under al! circumstances. No doctrine, involving more pernicious con 
sequences, was ever invented by the wit of man than that any of its 
provisions can be suspended during any of the great exigencies of govern 
ment. Such a doctrine leads directly to anarchy or despotism, but the 
theory of necessity on which it is based is false; for the vovernment, 
within the Constitution, has all the powers granted to it, which are neces 
sary to preserve its existence; as has been happily proved by the result 
of the great effort to throw off its just authority.” 

138. Cf. Tyson & Brother v. Banton, 273 U. S. 418, where a price 
fixing statute of New York State was held unconstitutional by a 5 to 4 
vote. Four of the judges who voted the statute unconstitutional are still 
en the bench whereas only two of the dissenters are still members of the 
court. The majority opinion in this case has statements in it which could 
be used by either side on this question. Thus they justify the Wilson t 
New and Rent Cases on the ground that they are emergency legislation 
but in the next sentence state: 7 

“Nor is the sale of ordinary commodities of trade affected with a 
public interest so as to justify legislative price fixing.” 

Query: Does this last sentence limit the preceding sentence about 
emergency legislation or work under the rule of emergency legislation? 

14. It is to be noted that the cases dealing with the constitutionality 
of price fixing involved state statutes and the use of the police power 
Of course there is excepted from this statement such cases as Wilson + 
New. etc., which involve the commerce power of Congress, and three of 
the Rent Cases which involve the legislative power of Congress over the 
District of Columbia—but these powers are not involved in this case. It 
would seem that Congress by this present act is interfering with a nower 
reserved to the states. Cf. the case of Sterling v. Constantin 

53 Sup. Ct. 190 (Dec. 12. 1982) on the right of a State to reculate 
unnecessary loss and waste of oil, with Wolf Co. v. Industrial Court 
262 U. S. 522. involving wage fixing by a State in non-essential industries 

15. 247 U. S. 251 
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of their production if such goods were produced by 
child labor. The court said: 


“The act in its effect does not regulate transportation 
among the States, but aims to standa dize the ages at which 
children may be employed in mining and manufacturing within 
the States. .. . When offered for shipment, and before trans- 
portation begins, the labor of their production is over, and the 
mere fact that they were intended for interstate commerce 
transportation does not make their production subject to fed- 
eral control under the commerce power. ... The making of 
goods and the mining of coal are not commerce, nor does the 
fact that these things are to be afterwards shipped or used in 
interstate commerce, make their production a part thereof. 
[citation] 

“Over interstate transportation, or its incidents, the regu- 
latory power of Congress is ample, but the production of 
articles, intended for interstate commerce, is a matter of local 
regulation. ... If it were otherwise, all manufacture intended 
for interstate shipment would be brought under federal control 
to the practical exclusion of the authority of the States, a result 
certainly not contemplated by the framers of the Constitution 
when they vested in Congress the authority to regulate com 
merce among the States... . 

“The grant of power to Congress over the subject of 
interstate commerce was to enable it to regulate such com- 
merce, and not to give it authority to control the States in 
their exercise of the police power over local trade and manu 
facture.” 





The principles of the above mentioned case which 
dealt with the commerce power of the Federal Gov- 
ernment were equally applied in Bailey v. Drexel Fur- 
niture Co.,"° in which the taxing power was involved 
In that case the Federal Government, in its attempt to 
protect child labor, provided for a tax of ten per cent 
of the entire net profits of a corporation for any given 
year in which child labor was employed contrary to 
the provisions of the law. Realizing perhaps that the 
distinction between taxation and regulation is much 
harder to define than the distinction between commerce 
and regulation, the language used by the Supreme 
Court in the Bailey case is not as forceful as in the 
Hammer case, but nevertheless the Supreme Court 
reached the same conclusion with only one dissenting 
vote as compared to the four dissenting votes in the 
Hammer case, and held that: 

“Grant the validity of this law, and all that Congress 
would need to do, hereafter, in seeking to take over to its 
control any one of the great number of subjects of public 
interest, jurisdiction of which the States have never parted 
with, and which are reserved to them by the Tenth Amend 
ment, would be to enact a detailed measure of complete regu- 
lation of the subject and enforce it by a so-called tax upon 
departures from it. To give such magic to the word ‘tax’ 
would be to break down all constitutional limitation of the 
powers of Congress and completely wipe out the sovereignty 
of the States.” 

In Hill v. Wallace™ the constitutionality of Future 
Trading Act of Congress was attacked. This statute 
imposed a tax on contracts for the sale of grain for fu- 
ture delivery but excepted certain boards of trade 
which were to be designated by the Secretary of Agri- 
culture. The Supreme Court held the tax sections of 
the act unconstitutional on the ground that it was regu- 
lation rather than taxation and therefore was controlled 
by the. Bailey case, supra 

One cannot escape the conclusion that, if the logic 
of this decision were applied, the present law would 
be held an attempt at price fixing under the guise of 
taxation, and, as such, an interference with the reserved 
powers of the states. And it cannot be justified on the 
ground that it is an exercise of the commerce power 
of the Constitution for the reason that the Process Tax 
provisions of the act apply equally whether the goods 
to be processed are to be shipped in interstate com- 


16. 259 U. S. 20 
17. 259 U. S. 44 











merce or are grown, processed, sold and consumed 
tirely within the confines of one state. 

On the other side of the question of abuse of tax- 
ing power by the Federal Government, we have the 
case of McCray v. United States, 195 U. S. 27, whict 
dealt with an excise tax on oleomargarine. In that 
case the court said: 

“Tt being thus demonstrated that the motive or pur 
Congress in adopting the acts in question may not be in 
into, we are brought to consider the contentions relie 
to show that the acts assailed were beyond the power of ( 
gress, putting entirely out of view all considerations | 
upon purpose or motive. 

It would seem, therefore, that the present law f 
more clearly within the decision of Hill v. Wall 
supra, than it does within the decision of the McCra 
case, for, as was similarly said in Hill v. Wallace, it is 
impossible to escape the conviction, from a full reading 
of the law, that it was enacted for the purpose of re 
lating the prices of farm commodities rather than 
raise revenue. It is also apparent that the Hill and 
McCray cases cannot be logically reconciled. TI! 
Child Labor Cases imposed a tax upon the violatio: 
of-a given regulation, but both Hill v. Wallace 
McCray v. United States, imposed a tax not upon th 
violation of a regulation but upon the sale of specif 
articles. 

Nevertheless, in the light of the national emer 
ency existing as to farm relief, it is possible and pri 
able that the Supreme Court may follow the Ol. 
margarine Case and hold the tax constitutional. 

Before reaching any conclusion, however, it should 
be pointed out that for Senator Reed’s other grounds 
holding the Process Tax unconstitutional there does 
not seem to be substantial ground. His first three 
grounds are discussed above. His fourth ground is 
that the law is unconstitutional because it delegates th« 
legislative taxing power to a member of the executive 
branch of the government. However, since the Flex 
ible Tariff cases, Field v. Clark,** Hampton v. United 
States, and United States v. Grimaud,” dealing wit! 
the Forest Reserve, there is not much likelihood of this 
law being held unconstitutional for the reason abov 
mentioned. It cannot be said that Congress in thi 
present law has failed to indicate a “purpose” (Title | 
Section 2) nor can it be doubted that Congress has 
legislated on the matter as far as is “reasonably pra 
tical” considering the experimental nature of the bill 

The Pennsylvania Senator’s fifth argument is 
based on the “equal protection of the laws” clause of 
the Constitution. However, if Congress has the power 
to levy this tax under its taxing powers, the Ole: 
margarine Case would seem to be a complete answer 
to this objection, for Congress may classify the sul 
jects of taxation and discriminate between classes wit! 
out violating the equal protection clause. And it 
evident from reading the Oleomargarine Case that 
takes an exceedingly small difference to justify a con 
gressional distinction. 

The sixth argument of Senator Reed is based 
upon the “export” clause of the Constitution. In. the 
ease of Dooley v. United States* it is clearly estat 
lished that the prohibition against placing a tax on ex 
ports from a state relates solely to exports to a foreigt 
country and has no bearing on the shipment of goods 
from one state to another. 

In conclusion it must be said that if the Supreme 
Court should look through form to substance it is be- 


18. 148 U. S. 644 
19. 276 U. S. 394 
20. 220 U. S. 506 
21. 183 U. S. 151 
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same manner that the Fourteenth Amendment restricts 
the states,** it is believed that the process tax should, 
under existing precedent, be declared unconstitutional.*® 
However, the present economic emergency will be an 
impelling force that probably will “liberalize” the 
Court sufficiently to declare the law constitutional.** 
Much depends on the state of the depression at the 
time a test case reaches the Supreme Court. 


involved an Oklahoma statute requiring manufacturers of ice to pro- 
cure licenses, the court recently sai 

“Here we are dealing with an ordinary business, not with a para- 
mount industry, upon which the prosperity of the entire state in large 
measure depends It is a business as essentially private in its nature 
as the business of the grocer, the dairyman, the butcher, the baker, the 
shoemaker, or the tailor, each of w performs a service which, to a 
greater or less extent, the community is dependent upon and is interested 
in having maintained; but which bears no such relation to the public 
as to warrant its inclusion in the category of businesses charged with a 
public use... . / And this court has definitely said that the production 
or sale of food or clothing cannot be subjected to legislative regulation 
on the basis of a public use. 

“And it is plain that unreasonable or arbitrary interference or re 
strictions cannot be saved from the condemnation of that amendment 
merely by calling them experimental It is not necessary to challenge 
the authority of the states to indulge in experimental legislation; but 
it would be strange and unwarranted doctrine to hold that they may 
do so by enactments which transcend the limitations imposed upon them 
by the Federal Constitution. The principle is imbedded in our consti- 
tutional system that there are certain essentials of liberty with which 
the state is not entitled to dispense in the interest of experiments. This 
principle has been applied by this court in many cases. 

But the converse of the above argument is equally well epitomized 
by Mr. Justice Brandeis in his dissenting opinion in the New State 
Ice Company case: 

“But the business of supplying to others, 
article or service whatsoever may become a matter of public concern. . 
“There must be power in the states and the nation to remould, 
through experimentation, our economic practices and the institutions to 
meet changing social and economic needs. I cannot believe that the 
framers of the Fourteenth Amendment, or the states which ratified it, 
intended to deprive us of the power to correct the evils of technological 
unemployment and_ excess ,Productive capacity which have attended 
progress in the useful arts.” 

26. One of America’s leading professors of law recently said: 
document which permits the spirit 
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By Man.ey O. Hupson 
Bemis Professor of International Law, Harvard Law School 


N April 5, 1933, the World Court gave an im- 
portant judgment upholding Denmark’s claim 


to certain territory in Eastern Greenland.’ 
The judgment rks the close of a long-standing 
lispute between Denmark and Norway, and Nor- 
iy’s prompt eptance of it is a fresh reminder 
world has made in interna- 
since the War. This was the 
given in exercise of the Court’s 
under the so-called “op- 
may be viewed as a test 
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mal organiz 
rst judgment 
ompulsory jurisdiction 
ynal clause,” and the 

the value of such jurisdiction 

The Dispute Before the Court 
July 1 1931, the Ni 


‘cupation of 


case 


rwegian Government 
certain territory in 


Un 
proclaimed the 
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, Series 


Eastern Greenland. This territory had been re- 
garded by Norway as terra nullius, though it was 
regarded by Denmark as Danish territory. Both 
Denmark and Norway being parties to the “op- 
tional clause” attached to the Statute of the Court, 
the dispute was not allowed to smoulder until pub- 
lic opinion became inflamed. On July 12, 1931, the 
Danish Government made application to the Court, 
praying for judgment that the Norwegian procla- 
mation constituted a “violation of the existing legal 
situation” and was consequently “illegal and null 
and void.” Norway did not contest the jurisdic- 
tion, and both Governments proceeded to appoint 
agents to conduct the case. Time-limits were set 
for the filing of a case, a counter-case, a reply and a 
rejoinder; the written proceedings were completed 
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and the matter became ready for hearing on Oc- 
tober 14, 1932. 

On August 19, 1931, the Government of Iceland 
informed the Court that in its opinion Iceland had 
an interest of a legal nature which might be affected 
by the decision of the case; but it did not ask to be 
permitted to intervene. 

On July 12, 1932, the Norwegian Government 
proclaimed the occupation of additional territory in 
Southeastern Greenland, following the receipt of 
information that the Danish Government had in 
vested the leader of a Danish expedition in that 
territory with police powers to be exercised over 
Norwegian as well as Danish nationals. On July 
i8, 1932, Denmark and Norway each filed an appli- 
cation with the Court, the former asking that this 


1 


second proclamation as to Southeastern Greenland 
be declared to be “illegal and null and void,” and 
the latter asking that it be declared to be “legally 
valid.” The Norwegian Government also asked the 
Court to order “forthwith,” as “an interim measure 
of protection,” that the Danish Government “ab 
stain from any coercive measure directed against 
Norwegian nationals in the said territory.” As a 
request for interim protection is always given pri 
ority over other pending matters, arguments were 
heard with reference to it on July 28, 1932, and on 
August 3, 1932, the Court issued an order dismiss 
ing the request but.reserving the power to indicate 
measures of interim protection proprio motu. On 
August 2, 1932, the Court issued an order joining 
the two suits as to Southeastern Greenland brought 
by Denmark and Norway, respectively, since they 
were “directed to the same object”; but it did not 
join the suits as to Southeastern Greenland with 
that as to Eastern Greenland. 

On November 21, 1932, when the Court met tu 
hear arguments in the original case brought by 
Denmark, it included judges ad hoc appointed by 
Denmark and Norway, respectively. Forty-eight 
public sittings were devoted to the hearings of 
agents and counsel, which continued from Novem- 
ber 21, 1932 to February 7, 1933. Literally hun- 
dreds of documents, including numerous maps, 
were filed by each of the parties; though it was 
confronted with a very voluminous record, the 
Court’s judgment was handed down within two 
months after the conclusion of the oral proceedings 


The Facts Presented 


Greenland was discovered about a thousand 
years ago, but it was only in the latter part of the 
nineteenth century that it was known to be an 
island, the fact having been established by Admiral 
Peary. Two early settlements in Western Green- 
land, existing for a time as independent, became 
tributary to Norway in the thirteenth century, but 
disappeared before 1500. While Norway and Den- 
mark were united under the same Crown, from 1380 
to 1814, contacts with Greenland were not entirely 
lost, and in the eighteenth century some settlements 
were established in Western Greenland. In 1814, 
when Norway was united to Sweden, no cession of 
Greenland was made by the King of Denmark. In 
1894, a Danish settlement was established on the 
Eastern coast. Various concessions in Greenland 
granted by Denmark in the late nineteenth and 
early twentieth century led to no practical result. 
When a Norwegian expedition established a wire- 
less station on the Eastern coast, in 1922, protest 
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was made by Denmark, though the station 


functioned since and continues to function und 
Norwegian company. 






Between 1915 and 1921, overtures were mad: 
various Governments by Denmark, th a vie 
securing a recognition of Danish sovereignty 
the whole of Greenland. On August 4, 1916 
Denmark ceded the Virgin Islands to the Us 
States, a declaration was made by the Secretar 
State of the United States to the effect 
jection would be made to Denmark’s exte 
political and economic interests to the 
Greenland. The question was raised with Nor 
in 1919 in connection with the Spitzbergen ne 
tions, and on July 22, 1919, M. Ihlen, the Norweeg 
Minister for Foreign Affairs, told the Danish Minister 
at Christiana orally “that the Norwegian Gover 





ment would not make any difficulties in the sett 
ment of this question.” In 1920, assurances we 
given to Denmark by the British, French, Ital 
and Japanese Governments; and the Danish G 


ernment felt itself fortified to approach the Swed 
and Norwegian Governments for definite acti 


The Swedish Government raised no difficulty, i 
Norway declined to give the assurances desired. | x 
reliance on M. Ihlen’s verbal assurance of 1! } 
however, the Danish Government proceeded in 1921 Fr 

to proclaim that the whole of Greenland was het 

forth linked up with Danish colonies and statior 

under the authority of the Danish Administrati 

of Greenland. This was followed by negotiatior 

between Denmark and Norway which led to tl 
signing of a convention on July 10, 1924, but the . ( 
question of the sovereignty of Eastern Greenland 

was not solved by this convention. In 1930 De: 

mark adopted a “three-year plan” for scientific r 
search in Eastern Greenland, with reference t CG 


which the Norwegian Government made reserva. 
tions. It was the conferring of police powers 


this expedition which made the question of sov 


ereignty acute in 1931, and the two Governments 
were then unable to avoid dealing with it. After 


vain effort to draw up a special acreement for re 
ferring it to the World Court, the Nor \ 
ernment issued its proclamation of July 10, 1931 


The Law of the Case 


The Danish claim to sovereignty over the whole 
of Greenland was based, in part, upon the claim and 
exercise of sovereign rights over a long period of 
time. It was the easier for Danish sovereignty t 
be established because “up to 1931 ther 
claim by any Power other than Denmark to the 
sovereignty over Greenland,” and up to 1921, the 
Court finds, no Power had disputed the Danish 
claim to sovereignty. The Court refers to “the 
Arctic and inaccessible character of the uncolonized 
parts of the country,” and in view of the Danish 
legislation of the eighteenth century concludes 
that from 1721 up to 1814, the King Denmark 
and Norway displayed “his authority to an extent 
sufficient to give his country a valid claim to sov- 
ereignty.” However, the rights which the King 
possessed over Greenland were enjoved by him 
during this period as King of Norway As a resu 
of the Treaty of Kiel of 1814, “what had been a 
Norwegian possession remained:with the King of 
Denmark and became for the future a Danish pos 
Thereafter, Denmark made _ various 
treaties which excluded Greenland from their op 
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verbal declarations” and that “declarations of this 
kind are binding upon the State.” Though this 
agreement was made with a view to settlement of 
the Greenland question by the Peace Conference, 
the fact that Denmark was not permitted to raise 
the question at the Peace Conference did not invali- 
date the agreement. Judge Anzilotti concluded that 
the Norwegian occupation in 1931 was effected in 
violation of an undertaking validly assumed and 
was therefore unlawful. M. Vogt stressed the legal 
consequences of the overtures made by Denmark 
1915 and 1921, and concluded that they 
an admission by Denmark that sover- 
eignty was not theretofore possessed over all 
Greenland. He concluded that while Denmark had the 
animus possedendi she did not have the corpus posses- 
sionis for the period since 1921. He regarded the Ihlen 
declaration as made under a fundamental and ex- 
cusable misapprehension, and thought that its ef- 
fect was entirely obliterated by the rupture of the 
negotiations between Denmark and Norway. 


between 
contained 


Reception of the Judgment 

The judgment of the Court was received with 
great public rejoicing in Denmark, and with corre- 
sponding disappointment in Norway. The Govern- 
ment of Norway promptly announced its intention 
to abide by the judgment, however, and it proceeded 
to revoke the declarations of occupation of July 10, 
1931, and July 12, 1932. On April 18, 1933, the Nor 
wegian Agent joined with the Danish Agent in in 
forming the Court that the two Governments de- 
sired to discontinue the proceedings instituted be 
fore the Court on July 18, 1932, with reference to 
Southeastern Greenland. The decision as to East 
ern Greenland had indicated that Norway could 
entertain no hope of winning the case as to South 
eastern Greenland. 

Importance of the Judgment 

The dispute in this case dealt with issues of 
economic importance to Denmark and Norway. 
Fishing, hunting, and colonizing rights were in- 
volved, which for each of them were considered to 
have value. In fact, it was precisely the kind of 
dispute which only a few years ago most States of 
the world were unwilling to agree to arbitrate, be- 
cause “national honor and vital interests” were in- 
volved. With the establishment of the World Court, 
however, there has been a big advance in our law 
of pacific settlement. Not only have arbitration 
treaties become more inclusive. Forty-two States 
are now bound by the “optional clause” of the Stat- 
ute of the World Court, under which they have 
given the Court a compulsory jurisdiction to deal 
with certain classes of legal disputes. The old ex- 
ception of disputes concerning matters affecting 
national honor and vital interests has disappeared ; 
new exceptions have appeared, such as that con- 
cerning domestic questions, but their scope is less 
far-reaching. If the progress which has been made 
can be maintained, a new attitude may come to pre- 
vail toward the pacific settlement of disputes. The 
action of Denmark and Norway is a clear milestone 
on that road, and in this instance the World Court 
has lived up to the high hopes entertained for its 
usefulness. 











































INTERSTITIAL LEGISLATION BY U. S. SUPREME 


COURT 


(Continued from page 382) 


to say that “the interstate commerce clause did not 
withdraw from the States the power to legislate 
with respect to their local concerns, even though 
such legislation may indirectly and incidentally 
affect interstate commerce and persons engaged in 
it.” The opinion leaves much to be desired from 
the standpoint of rational exposition or exegesis of 
the real problem involved and the harmful effects 
that would have accrued had the decision been 
otherwise. The Court always has the last word on 
what is a “burden” on interstate commerce on the 
part of one of the component States, or, as has 
already been seen, when individuals act singly or 
in concert and their acts “directly” and “substan- 
tially” affect interstate commerce in some fashion. 
In other words, as Mr. Justice Stone has pointed 
out in another connection,** the test “direct burden 
on interstate commerce” is not a formula for reach- 
ing a given result, or is not a re-agent for solving 
certain problems, but is rather a result reached 
after some other antecedent process has been em- 
ployed. The truth of the matter is that a “direct” 
burden on interstate commerce is what a majority 
of the Supreme Court justices agree to be such a 
burden,*’ as Mr. Justice Holmes has similarly ex- 
pressed it in reference to decisions by the Court 
concerning the meaning of “due process” and other 
uncharted formulae of the Federal Constitution.** 
However this may be, the real point is that the 
Federal Supreme Court has thrown its weight in 
favor of the operation of State compensation laws 
in the field of interstate rail employments, but only 
when rail work injuries and deaths are occasioned 
by intrastate acts unconnected at the same time 
with interstate acts. 

The interstitial character of the judicial legis- 
lation by the Court within this field of the applica- 
tion of State compensation laws to the vast gap 
left by the Federal Employers’ Liability Act should 
be emphasized in this connection. The effect of it 
is to give federal consent to the operation of State 
compensation acts within the circle of interstate 
rail callings where the Federal Liability Act cannot 
operate, at least until Congress decides that such 
State operation is a burden on interstate commerce, 
or that Congress has taken to itself regulation of 
this phase of the subject-matter.*® On the other 
hand, it would seem to be unconstitutional within 
the meaning of the First Employers’ Liability Cases, 
for Congress to attempt to legislate within the 
intrastate field of the interstate railroad, unless the 
Supreme Court will overrule itself in this respect. 
A changed judicial personnel on the Court is a 
weighty argument that the Court will look at this 
problem from another viewpoint in the future 
should federal legislation eventuate in the form of 

46. Dissenting in Di Santo v. Pennsylvania (1927), 273 U. S. 34, 
47 Sup. Ct. 267. 71 L. Ed. 524. 

47. Cf. “What is a Direct Burden on Interstate Commerce?” 22 
Ill, Law Rev. 197. 

48. Dissenting in Baldwin v. Missouri (1930), 281 U. S. 586, 50 
op. St 436, 74 L. Ed. 1056 


Cf. “Congression*! Assent to State Taxation Otherwise Un 
constitutional,” 17 Amer. Bar Ass'n Journ. 821 








a compensation law for all interstate employés 

not merely for rail employés, whether engaged in 
interstate or intrastate commerce. Until Congress 
attempts this, then, the Supreme Court has sol 
the problem, temporarily at least, by allowing St 
compensation laws to extend into the field of intra 
state acts of interstate rail employés. That this is 
sound, in that it further opens the field of com, 
satory relief to rail workers where the Federal 
ployers’ Liability Act is not exclusive, cannot he 
denied. But that it is interstitial legislation w 
seem equally to follow. 


Insulating the Federal Employers’ Liability Act 
Against State Interference 
The Supreme Court has succeeded in preclud 
ing application of State statutes within the field of 
operation of the Federal Employers’ Liability A 
and has done so by piecemeal legislation as cases 
and controversies have arisen presenting these 
issues. The Congress, in drafting the Act, either 
took much for granted or purposely legislated o1 
in general terms, thus impliedly authorizing the 
Court to build the Act into a workable corpus jut 
For example, the Act predicates liability of tl 
interstate rail employer only for negligence, but 
there is no statutory definition of negligence at 
tempted. Practicaily, it is probably wise policy not 
to attempt definition because of the innumerable 
variations in facts and circumstances out of which 
negligence may arise; it is a standard of conduct 
not an inflexible rule of action. But if negligence 
is to rest upon fact, and if suits under the Federal 
Liability Act may be brought at the option of the 
injured or deceased rail worker in either a Federal 
or State court, what if the State aftempts by statute 
to draw inferences that certain events shall be pre- 
sumed to be negligence generally throughout the 
State? Shall these statutes have operation also in 
suits brought under the Federal Act? Does ab 
sence of federal definition negate State attempts 
at definition? If a State court of competent juris 
diction. hearing a cause of action under the Federal 
Act may make findings of fact, why may not 
equally a State legislature? In Chesapeake & Ohio Ry 
Co. v. Stapleton,” decided in 1930, the question was 
presented, how far the employment by an interstate 
rail carrier in Kentucky, of a worker under the ag: 
of sixteen years was, by reason of its violation of 
the State statute, a negligent act, so as to justify) 
suit under the Federal Employers’ Liability Act 
No other proof of negligence as fact was offered 
to sustain the action. The holding of the Court 
reversing the State court, was that the State statut: 
had no operative effect within the field of the Fed 
eral Act, in that that Act was exclusive in defining 
the rights and duties of interstate rail employers 
and their employés where the latter were subject 
to the Act. The Court emphatically stated that the 
kind or amount of evidence required to establish 
negligence was not subject to the control of the 


50. (1980) 279 U. S. 587, 49 Sup. Ct. 442, 73 L. Ed. S61 
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tain an action under the Act. Mr. Chief Justice 
White, speaking for the Court said: 

“As, speaking generally, under our dual system of govern- 
ment who are next of kin is determined by the legislation of 
the various States to whose authority that subject is normally 
committed, it would seem to be clear that the absence of a defi- 
nition in the Act of Congress plainly indicates the purpose of 
Congress to leave the determination of that question to the 
State law.”™ 

As there was no showing in this case that the 
State law enlarged or restricted the Federal Lia 
bility Act in any fashion, but the question being 
only to determine who among conflicting claimants 
were entitled to the action admittedly available 
under the Act, the Court properly sustained the 
State law. So also the Court has sustained a State 
law to operate in actions under the Federal Liabil- 
ity Act which permitted juries to return less than a 
unanimous verdict. But a very different situation 
arises where the effect of a State law would be to 
create a cause of action under the Act which the 
latter does not permit. For example, the Act con- 
templates that if a deceased rail employé leaves 
no survivors, no action shall lie. Thus, if a State 
law which rests on the conception of damages for 
death by wrongful act recoverable for the dece- 
dent’s estate although no survivors were to be 
allowed operative effect in actions under the Fed- 
eral Liability Act, there would be an unconstitu- 
tional and unwarranted invasion by the State into 
the field of federal control.** It is on the same 
theory, also, that the Court, as already indicated, 
reacted unfavorably to State laws seeking to define 
“negligence,” for if the several States were per- 
mitted this power they might gradually so extend 
the meaning of “negligence” as to make it synony- 
mous with absolute liability, thus defeating the 
intent of Congress which has predicated the Lia- 
bility Act upon negligence provable as fact.* 

Further legislation is probably unnecessary on 
the part of Congress with respect to prohibition of 
State law within the field of the Federal Liability 
Act, but much labor and litigation, with resultant 
uncertainty, would have been avoided had Con- 
gress drafted a more perfect piece of workmanship. 
The Supreme Court has, however, done much of 
this for the Congress, and made the Act work prag 
matically, which, but for the Court’s action, would 
not have been possible. The Court has kept uni- 
formity of federal control where it has felt this to 
be necessary, but allowed variation in the several 
States, due to their varying statutes, where these 
did not mar the uniformity of the Act. In the 
process, of course, interstitial legislative activity 
was inevitable. 

Resumé and Conclusions 


The moral of this discussion must now be 
briefly stated. The manner in which the Supreme 
Court has covered the Federal Employers’ Liabil 
ity Act with a labyrinth of decisions, resulting in 
judicial legislation and the creation of a new Act in 
X 54. Supra, note 52, pp. 493, 494. 

55. (1916) Chesapeake & Ohio Ry. v. Kelly, 241 U. S. 486, 36 Sup 
Ct. 630, 60 L. Ed. 1117; Minn. & St. Louis Ry. v. Bombolis, 241 
U. S. 211 

56. (1920) Lindgren v. United States, 281 U. S. 38, 50 Sup. Ct 
207, 74 L. Ed. 686. This case arose under the Merchant Marine Act 
of 1920, which extended the provisions of the Federal Employers’ Lia 
bility Act relating to interstate railroads to “any seaman.” 

57. Cf. my note, “Is Violation of a State Statute Defining Neg 
ligence Applicable to the Federal Employers’ Liability Act?” 24 Il 

Rev. 580 
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several important features, might be further illus- 
trated, did space permit, by its holdings relating to 
death actions under the Act;°* by its construction 
of the defense of “assumption of risk ;” virtually re- 
storing the fellow-servant rule certain of its as- 
its treatment of State laws relating to safety 
on railroads subject to the Federal Safety 
Appliance Act,® and other more or less important 
phases of the Act. Enough data, however, have 
been furnished, it is believed, to sustain the thesis 
advanced, that the heart of the Federal Employers’ 
Liability Act has been substantially modified by 
the Court’s decisions relating to “burdens” on in- 
terstate commerce caused by rights of action, the 
interpolation of “transportation” for “commerce,” 
and the intermingling of State compensation laws 
with federal liability The product thus 
resulting is a codex of industrial injury schemes, 
partly statutory, but largely judicial decision, that 
is in some respects signees bay ces in others 
more precise, if not in complete harmony with the 
congressional intent as a in the Act itself. 
The lesson or moral of the whole discussion is that 
new legislative premises are necessary to clear 
away much of this overgrowth of uncertainty; to 
accept, but with more clarified statement, that 
which points to the widening of the employment of 
workmen’s compensation, and thus to build anew a 
better machinery for adjusting claims for rail work 
injuries and deaths occasioned by the business of 
interstate rail transport in the United States. 


58. (1928) Mellon v. Goodyear, 277 U. S. 3835, 
2 L. Ed. 906; (1930) & O Carroll, 280 U. 
Ct. 182, 74 L. Ed. 566 

59. G. A. Smith, loyers’ Liability Act,” 12 
Amer. Bar Ass’n Journ:, , 721, 7 55; and my note, “Assump- 
tion of Risk Under th mployers’ Liability Act,” 20 Ii. 

Rev. 83. 

60. Cf. My discussion, “State Attempts to Regulate Safety Appli- 
ances of Railways,” 21 Ill. L. Rev. 838. 

61. I have reserved for another discussion how far the Act is 
vitally defective and should be repealed. In the instant discussion, I 
am primarily interested in the way in which the Supreme Court has 
modified the Act through ] ] 
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South American Re- 
publics, finds herself at the moment in a state 
of essentially unsettled or transitional govern- 

ment that makes permanent or long term conclu- 

sions as to her laws of doubtful value. A Consti- 
tutional Convention, which met first in 1931, is 
still acting as the legislative body for the country, 
functioning more easily for reforms as a unicameral 
body than would the bicameral Congress called for 
by the new Constitution, which has been completed 
and approved, but not yet promulgated, and which 
it is impossible to procure in official form. The 
President, duly elected for a four year term, was 


ERU, third in size of the 


*This is the third of a series of articles on South American Current 
Practices. The first appeared in the April issue and the second in the 
May issue of the Journat. Mr. Ireland is now making an extended 
trip in South America. 
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inaugurated Dec. 8, 1931, nvention 
now been in continuous session, 
since Dec. 8, 1932 Congress, 
will consist probably of a Senate of 
and a House of Deputies of 110 mem! 
for four years and changing in whole 
with the President, on Dec. 8, 1935 
The Civil Code in is still tha 
but a new project, embodying 
features of the German and Swiss Code 
pleted by a Commission 1930, and 
up for consideration and serious discu 
as the country finds itself a little more 
the Code of Commerce, of 1902, it is 
for actual operation by the Code of (¢ 
of 1912; but the real course of civil 
to excessive delays which are the tal 
and laymen alike, and must bring sot 
when matters of peace time culture can again 
engross general attention. The Penal Code, pr 
pared, largely by Dr. Victor Maurtua, now 
Washington as_ special 
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Envoy, from the Ital: 
Code, and enacted in 1924, has to be operated unde 
the Code of Criminal Procedure of 192 ), which nat 
urally does not fully implement and support 
of the later provisions. Labor legi 
from about 1916 includes Workmen’s 
tion, for employers of over 30 persons, under 
ance in registered and inspected companies, 
the alternative by a fund of the employers’ own 
establishing; fines for violation of the provisions 
of the law are imposed by the Labo Pie partment of 
the Government, but suits concerning the 
tion of the funds and payment in speci 
into the ordinary civil courts, as Peru 
unusual civil law countries that maintains 
arate administrative tribunals. Divorce has 
allowed since 1931, substantially as under a 
passed a long time before, but vetoed and held 
operative for more than six years by the preceding 
regime. Summary “executory” proceedings on ne 
gotiable instruments and other d duly 
authenticated are permitted by the Civil 
Procedure, resulting in a real final ent in 
about six months, if all details are order, and 
preceded when desired by a “preventive” and 
then “definitive” embargo (attachment), so that such 
suits are worth while, on proper occasion, and may 
be said to offer the best hope of really profi 
ultimate 
Civil suits may and generally 
two appeals, from the Court of Fir 
which ey are begun through the 
of five judges in each 
roughly to each of the 
ther into 104 Provinces, to the Sup 
sitting in two Sessions of five Judges « 
from March 18 to January 14 of eacl 
nal matters of a petty nature are 
the Prefects of each Province or 
of smaller Districts; and more set 
a Summary only, without any jr 
primary Judge of Instruction, are 
Correctional Courts, corresponding 
posed by semi-annual re-assignment 
Judges as the Superior (civil) C 
instance. Appeal from the decision 
either the Prosecutor or the 
Correctional Court acquits the accus¢ 
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that the Correctional Courts should only approve 
the orig 
Besides 


or reverse his sentence, instead of making 
inal determination themselves, as now. 
the resumption of the publication of selected juris- 
prudence in official reports, and the payment of 


judicial retirement pensions, for which sufficient 
money has recently been lacking, there was men 


tioned also for action in better economic days, the 
agitation for the appointment and payment by the 
State of regular Court Clerks or Secretaries, and 
the abolition of the present system, evidently in 
the main a survival from Spanish Colonial days, of 
State Official Writers (Escribanos), who take in- 
structions from the Judge for every paper, citation, 
order or entry in each suit, but are paid by the 
page by the party in whose behalf the writing is 
done: a system of such tremendous expense and so 
subject to abuse in a multitude of ways that it may 
be said to be almost incompatible with the prin- 
ciple that justice shall be free. 
Santa Clara, March, 1933. 





promoting good faith and good prac 
tices and to afford means for conciliation 
of disputes. The Utah State Bar board 
believes that it has reached the best so- 














ssistants I said —_—— 
that ‘ , A , hot , e 7 9 otiati 
at g ter a out two years of negotiation Kept constantly to date by Cumu- 
s from the ' the bet t Utah State Bar has reached a satis- ‘ a 7 
t tria tory solution of the controversy be- lative Pocket Parts, making it a 
ls wi t 5 ak t f the bar and the bankers. The lifetime Digest. 
through its Trust Section, cre- 
e Cal g 1 committee to confer with a com- 
i tee representing the board of gov- Prepublication price 
al sele : " rs of the Utah State Bar. An agree- $125.00 delivered 
state. Last rable vot ment was worked out and accepted mu- 
referendum : n had, the tuall Its most important feature, prob- 
rs at ee to for is that a standing committee will 
nore created ee to sis, tat 4 standing, committee will | THE HARRISON COMPANY 
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action by t g re looking t ther party, to investigate, and to take “ 
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imittee agree aft much discus- tinued. Recognizing the fact that no 
upon this plas tions to be written agreement could be made to 
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stice of the state, t f ling justice mmittees are provided as a means for 
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senior division of the appellate A committee of the Minnesota State 
. a to mduce rt of the district and the state sen- pa, Association, of which Mr. Stanley 
accept one r representing the county; appoint- Bp Houck is chairman, will report to the 
wr tot nt to be by the governor; all appoint- 4 ssociation at its July meeting concern- 
stitution of a tnree nas ents, whether regular or interim, to be ing the matter of state bar integration 
ten propose sane dlbhagt ur years and until the next gen- Refore the next annual meeting of the 
ised. Ok mes t election An incumbent desiring re- Florida State Bar Association a similar 
Wen Se ee ee certificate and his name study will be made under the direction 
ry expe work goes on the ballot with no competing of President Giles J. Patterson. 
t Semi: Cut e. In the case of any candidate not : 
g to reduce « und save elected an appointment is made by the In New Mexico a recent act of legis- 
adopted the orig in of ask- governor from the list submitted by the ature conferred full rule-making author- 
) MCS ar to sil mmission, for the full term. — ity on the supreme court and declared 
= so me pas e plan so formulated was submitted t+ “ai] statutes relating to pleading, 
ere disposed t ey SE. =O bar of the state = > referendum practice and procedure, now existing, 
wySs SAN . = ene hee stood 3,342 in favor, and 31) from and after the passage of this 
are Sa te the ex- 252 against. 
e, whic r work Phe ommittee met with great suc- 
oice a t the legislature, but the plan was 
al of litig ire then made applicable only to Los Angeles 
and afte i ty, instead of to all counties having ENCYCLOPEDIC DIGEST 
g Judge ( s is t re than 200,000 population, as first 
ew of the law to the sed 
in the cas t retire, consult, [he voters of the state will have a OF THE 
render a writter ! It is re hance to so amend the constitution, and 
ed that the loca s; unanimous if this is done the people of Los Angeles FLORIDA REPORTS 
Tse It per ty will be able to determine, at an 
ng S ga election, whether they wish to try the 
al jury tr t eved that experiment In that county eighty 
ear t i ges are elected, all for short terms. To be complete in 15 volumes 
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act, have force and effect only as rules 
of court and shall remain in force unless 
and until modified or suspended by rules 
promulgated pursuant hereto.” Chief 
Justice John C. Watson, on the taking 
effect of the act, addressed a letter to 
the district court judges and the State 
Bar commissioners informing them of 
the court’s intention to create a bar com 
mittee to aid the court in a ] 
existing procedure. The commissioners 
are requested to effect some organiza- 
tion of the bar in their several districts 
with a view to making concrete recom- 
mendations for changes, after full dis 
cussion. New Mexico has no judicial 
council but the organization 
structed will enable both bench and bar 
to formulate studied opinions as to the 
state’s needs. New Mexico in the 
fortunate situation of having full respon 
sibility centered upon its lawyers for 
the administration of justice under the 
constitution and the substantive law 
With this organization and these pow- 
ers the lawyers and judges should 
able to reach their ideals as to judicial 
administration and then exert a power- 
ful influence in respect to legislation af 
fecting private law. 

In Wisconsin the Rules Committee 
has been devoting a great deal of work 


study 


con- 
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The Value of the 
Spoken Word 


to their 
reali A: 


Unless especially called 
attention, lawyers may not : 
that shorthand reporters are a part 
of many walks of life outside the 
courtroom. But wisdom dictates 
that wherever the spoken word is 
of such value that it should not 


Dé 


trusted to imperfect recollection, 
the competent shorthand reporter 
must be at hand. In addition to 


court proceedings of all kinds, in 
cluding depositions and hearings 
before masters and referees, a num 
ber of reporters specialize on con 
ventions and public meetings, and 
many are called upon to report se 

mons, lectures, radio addresses, fu 
nerals, post mortems and directors’ 
meetings. Each state is represented 
in the 1,000 members of the Na 
tional Shorthand Reporters Ass 

ciation, 

A. C. Gaw, Secretary, 
Elkhart, Indiana 
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to the very large task of co-ordinating 
the procedural law, which consists of a 


body of statutes, former rules of court, 
and the new body of rules established 
under the authority conferred by the 
legislature on the supreme court. The 


result of this work will be primarily a 
conveniently arranged volume of plead- 
ing, practice and procedure, all under 
the aegis of the high court, one com- 
parable with the Wisconsin statute 
book, which has served as a model for 
all states which have wished to reduce 
the statutes to an orderly system, 
brought up to date after every legisla- 
tive i The Rules Committee, 
based upon the English Supreme Court 
plan, comprises the attorney general, the 
chairmen of the house and senate jud 
ciary committees, the revisor of statutes, 
a member each of the Boards of Circuit 
and County Judges, the president of 
State Bar Association and three 
members thereof. 
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a good many years the Bar 
Association has been I such 
a pension fund. The time will doubtless 
come when the bar in every st will 
look upon this as routine pract We 
have yet to match the work of t Dro- 
vincial bars in Canada in respect to 
brary facilities for law yers a ery 
county seat. : 

After passage of the Arizona State 
Bar act petitions were ulated the 
purpose of initiating a referendum vote 
This movement apparently failed and 
on June ist preparations were under 
way for giving effect the act. Chief 
Justice Ross was to appoint four com- 
missioners in the middle of June who, 
with himself, would initiate organization 
The Arizona act offers a good instance 
of the problem of the judge as a part 
of the State Bar It judges of 
the supreme and super courts and of 
the United States district court honor- 
ary members, who pay no dues and have 
no votes, but shall e such privileges 






























ate a fund for the aid of indigent and as the governors may provide. Upon re 
aged lawyers when conditions permit: tirement a judge becomes a1 tive 
This is said to be a “moral duty.” For member , 
cme ” 
State and Local Bar Association News 
Miles N. Pike was elected President L. Grannis, South St. Paul, Governor 
of the Washoe County (Nev.) Bar As- on State Board 
sociation, at a recent meeting ot that Members of the San Luis Valley 
organization Other officers elected i- (Col.) Bar Association met at Del Norts 
clude C. L. Richards, First Vice-Presi- on May 8th and elected the following 
dent; William Forman, Jr., Second Vice- Fran Pee Se oe ae 
: . a. ¢ : officers for the ensuing year: George M 
President; Sidney _Robinson, Secretary, Corlett. Monte Vista Dreakids E. 
and Leon Shore, Treasurer H. Ellithorp, Alamosa, Vice-President; 
The Eighteenth Judicial District Ralph C. Ellithorpe, Del Norte, Secre- 
(Minn.) Bar Association at its meeting tary-Treasurer 
in May chose the following new officers The Boulder County (Col.) Bar Au 
for the ensuing year Frank r. White, sociation, at its annual meeting in April 
Elk River, President; E. L Jorgensen, elected new officers as follows: Harold 
\noka, Vice President; Robert B Gu Martin, Boulder, President: Lyman P. 
lespie, Cambridge, Secretary; F. H. Weld, Longmont, Vice-President; | 
Lindsley, Delano, Treasurer; George H dolph Johnson, Boulder, Secretary, a 
Tyler, Elk River, and Henry L. Soder S. Park Kinney. Boulder. Treasure: 
quist, Cambridge, members of the Board : : 
of Governors. : Fred L. Gross was re-elected to S$ 
fourth term as President of the Brook- 
Ben W. Palmer, of Minneapolis, was lyn (N Y.) Bar Ass lation on May 
elected President of the Hennepin 12th Other officers re-elected were 
County (Minn.) Bar Association at a Edward H. Wilson. first Vice-Pres 
recent meeting. A. L. Dretchko was dent: Assistant Distri Attorney Ralph 
elected Vice-President, Thomas Vennum kK. Jacobs, Second e-President, for- 
was re-elected Secretary and William mer County Judge A R. Bayes 
W. Gibson was named Secretary Third Vice-President . = 
rhe Louisville (Ky.) Bar Association nolly, Secretary, and L. Sned- 
at its recent annual meeting chose as eker, Treasurer. 
President for the next year Thomas A F. L. Ballou, of Fairmont ted 
Barker. Other officers chosen are First President of the Seventeen cial 
Vice-President, William F. Clarke, Jr.; District (Minn.) Bar Asso« the 
Second Vice-President, George A. Hen- recent annual meeting that Associa 
don, Jr.; Treasurer, Gavin H. Cochran tion. R. H. Putnam, of Blue Ear 
(re-elected), and Secretary, John K. was named Treasurer, and L. J. Seifert 
Skaggs, Jr. (re-elected). Fairmont, Secretary 
The Annual meeting of the First Dis- \t the annual meeting of the Minne- 
trict (Minn.) Bar Association was held *P?°'S (Minn i Bar \ssociation hel¢ 
: : in May, Edward Nelson was re-elect 
in Hastings the early part of May. The Preside eal Theateen Wine tine 
election of officers resulted in the selec rregeneee —— * gy ee. sang’ take 
- ; dent, and S. D. Klapp, Secretary-Treas 
tion of Judge Charles P. Hall, of Red urer, were also re = ted The follow- 
, - - * , o Xs ‘ A ia Ulivy 
Wing, as President; A. E. Rietz, Farm- jing were named to tl xecutive Cor 
ington, Vice-President; Clinton H. Bent- mittee: Lee B. Byard. Edward J. Le 
ley, Red Wing, Secretary; Fred A. Charles E. Purdy, George B. Leonard 
Curtis, South St. Paul, Treasurer; D. and Howard Quealey 


























OFFICIAL DIRECTORY, 1932-1933 


Martinsburg, W. Va. 


Chicago, Il. 


Chicago, Ill. 


St. Louis, Mo. 
ake City, Utah. 
Chicago, Ill. 
Angeles, Calif. 
icksonville, Fla. 
Okla, 
Pa. 


ma City, 
Sunbury, 
Memphis, Tenn. 
Seattle, Wash. 
Boston, Mass. 
Pioche, Nev. 

New York, N. Y. 
t.. Rochester, N. H. 
} Haven, Conn 
Philadelphia, Pa 
Baltimore, Md. 
Houston, Tex. 
Detroit, Mich. 
Milwaukee, Wis. 
Des Moines, lowa 
Oakland, Calif 
uquerque N M 


Martin 
Dimond 
Marks 
Arnold 
Thomas C. Ridgway 
James J. Lenihan 
Ralph L. Carr 
Ernest L. Averill 
Charles F. Curley 
Maurice Morris 
M. Shacklef« rd, Ir 
David S. Atkinson 
James F. Ailshie 
Edward W. Everett 
James M. Ogden 
Henry C. Shul! 
Robert Stone 
John L. Smith 
Burt W. Henry 
lement F. Robinson 
T. Scott Offutt 
Francis J. Carney 
Carl V. Essery 
Charles R. Fowler 
L. Barrett Jones 
Jacob M. Lashly 
Dan M 


Kelly 
Harvey M. Johnsen 
R bert Ni 


Pri e 

Louis E. Wyman 
Arthur T. Vanderbilt 

George S. Klock 

George H. Bond 

William M. Hendren 

Melvin A. Hildreth 

Murray M. Shoemaker 

George S. Ramsey 

Sidney Teiser 

Bernard J. Myers 

John W. Haussermann 

Charles FE. Winter 

James C. Collins 

‘arolina rleston George L. Buist 
‘outh Dakota Lewis Benson 
Tennessee Me Walter Chandler 
T'exas—Dallas Harry P. Lawther 


um Logan 
Anthony J 

Barnett E 
W.H 


sath > 
ith ( 


Utah—-Salt Lake City 
Vermont—Morrisville. 
Virginia—Suffolk 
Washington—Seattle 

West Virginia—Huntington 
W isconsin— Milwaukee. 

W yoming-—Cheyenne 


Chairman, George H. Smith 
George M. Powers 
...James H. Corbitt 
.Cassius E. Gates 

Douglas W. Brown 

Frank T. Boesel 

Charles E, Lane 


Comparative Law Bureau 


Honorary Chairman, William W. Smithers 
Chairman, Charles S. Lobingier. 
Vice-Chairman, Phanor J. 
Secretary, Robert P. Shick 
Treasurer, J. E. Sebree.. 
4 Frederick 

rick isher, Carlotta, Cal Roscoe 

Mass.: John T. Vance, Washington, D. C.; H. Milton Colvin, 
New Orleans, La.; John H. Wigmore, Chicago, Ill.; Henry D. 
Williams, New York City, N. Y.; H. Winship Wheatley, Wash- 


ington, D. C. 


Philadelphia, Pa. 
Washington, D. C 
Eder. ecccceses .New York, N. , & 

Philadelphia, Pa. 

Washington, D. C. 
Orleans, La.; Fred 
Pound, Cambridge, 


1 


€ kK ( | 


Conference of Bar Association Delegates 
Chairman, David A. Simmons..... 
Vice-Chairman, Robert H. Jackson Jamestown, N. Y. 
Secretary, Herbert Harley.................Ann Arbor, Mich 
Cour Elihu Root, Honorary Member, New York City; 
Philip J. Wickser, Buffalo, N. ¥ Charles E. Clark, New 
Haven, Con: Royal A. Stone, St. Paul, Minn.; Oscar C. Hull, 
Detroit, } Frank W. Grinnell, Boston, Mass.; Charles A, 
Beardsley , Calif.; Robert P. Shick, Philadelphia, Pa. ; 
Minneapolis, Minn.; Henry Upson Sims, 


Houston, Tex. 


and Criminology 
...Durham, N. C. 
rman, Iowa City, Ia. 
ary, Henry W. Toll Denver, Colo. 
uncil Lester D. Summerfield, Reno, Nev.; George A. 
Milwaukee, Wis Hallam, St. Paul, Minn.; 
Camp, Los Angeles, Calif.; Sanford Bates, Wash- 
C.; James J. Robinson, Bloomington, Ind.; Thomas 
oklyn, N. Y.; Louis S. Cohane, Detroit, Mich. 
Judicial Section 
John M. Grimm 
rman, Edward R. Finch 
Charles F. Close.. Cleveland, Ohio 
William I. Schaffer, Philadelphia, Pa.; Jesse C. 
Washington, D. C.; James W. McClendon, Austin, 
Texas; John J. Parker, Charlotte, N. C.; George W. McClintic, 
Charleston, W. Va.; Charles A. Goss, Lincoln, Neb.; George 
M. Powers, Morrisville, Vt. 
Section of Legal Education and Admission to the Bar 
John Kirkland Clark 
Oscar Hallam.. seeccseoom, a, Seam. 
ander B. Andrews Raleigh, N. C. 
Council: Theodore F. Green, Providence, R. I.; James E. 
Brenner, Palo Alto, Calif.; James Grafton Rogers, Washing- 
ton, D. C.: C. E. Dunbar, Ir.. New Orleans, La.; William A. 
Hayes, Milwaukee, Wis.: W. FE. Stanley, Wichita, Kan.: D 
Lawrence Groner, Washington, D. C.; R. Allan Stephens, 
gfield, Ill. 


f Criminal Law 
Miller 
Rollin M 


ction 
Justin 
hair Perkins 


Oscar 


Chairmar 
Vice Cha 
Secretary 


....Cedar Rapids, Ia. 
New York, N. Y. 


Council 


Adkins, 


Chairman, 
Vice-Chairman, 
Secretary, Ale 


opru 

Section of Mineral Law 

Chairman, D. J. F. Strother Pgs 
Vice-Chairman, James W. Finley.... 
Secretary, Peter Q. Nyce....... ya 
Council: James A. Veasey, Tulsa, 

Bartlesville, Okla.; P. C 


.».+. Welch, W. Va. 
.. Bartlesville, Okla 
Washington, D. C. 
Okla.; John H. Kane, 
Spencer, Independence, Kan.; D. M. 
Kelly, Butte, Mont.; A. V. Andrews, Los Angeles, Cal.; J. L. 
Shepherd, Houston, Tex.: Francis C. Wilson, Santa Fe, N. M. 
Section of Patent, Trademark and Copyright Law 
Baily Brown : Pittsburgh, Pa. 
George L. Wilkinson.. Chicago, IIl. 
Stauffer. . Washington, D. C. 
The Officers ex-officio and Henry D. Williams, 
‘ity, N. Y.; Henry M. Huxley, Chicago, Il; 
Howson, Philadelphia, Pa.; James T. Newton, 
D. C.: Charles L. Sturtevant, Washington, D. 
Karl Fenning, Washington, D. C.; Bert M. Kent, Cleve- 
land, Ohio; Nathan Heard, Boston, Mass. 
Section of Public Utility 
Chairman, Lovick P. Miles 
Vice-Chairman, Henry G. Wells Haverhill, Mass. 
Secretary, Carl D. Jackson sets New York. N. Y. 
Council: Frank A. Reid. New York City, N. Y.; Nathan- 
iel T. Guernsey, New York City, N. Y.; David E. Lilienthal, 
Madison, Wis.: Milton Smith. Jr.. Denver, Colo.; George 
Roberts, New York City, N. Y.: George R. Grant, Boston, 
Mass.; T. W. Davis, Wilmington, N. C.; Harry J. Dunbaugh, 
Chicago, Ill. 


nry E 


Law 
Memphis, Tenn. 








EVERY LAWYER WILL WANT TO OWN 
~AMERICAN BAR LEADERS 





By James Grafton Rogers 


@ 


The book consists of fifty colorful sketches of the presi- 
dents of the American Bar Association from 1878 to 1928, 
including such men as Chief Justice Hughes, Justice Suther- 
land, Elihu Root, Frank B. Kellogg, among other living 
men, and Taft, Alton Parker, David Dudley Field and 
Joseph Choate among famous former lawyers. The book is 
written in the familiar style of one of the best known writers 
on law and lawyers. A standard reference work and gift 
book for lawyers. 








Published by the American Bar Association 
in connection with its Semicentennial 


258 pages. 50 illustrations. $2.50 postpaid. 
Sold only by the Association, at cost. 


Bound in Blue Cloth and Gilt, with a slip box cover. 


® 


Inclose check with order to 
AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St., Chicago, III. 

















